ABATEMENT. 
1, When bail plead in abatement of the suit against their principal, (as they are 


permitted to do by statute,) the plea must alledge the existence of the facts 
which authorize them, as bail, to defend the suit. De Forest, Morris and Wil- 
kins v. Elkins. 50. 


2. When a plea in abatement is not signed by counsel, this is not a sufficient rea. 


son, to set aside the plea at a subsequent term; nor is the objection available 
on demurrer. Jbid. 


See Pleading, 1, 2, 3. 

See Attachment, 1, 2. 

See Error and Writ of, 3, 4, 5. 

See Pleading, 24. 

ACTION. 

1, S. held the obligation of W.to make him a title to a tract of land, and before 


title was made to the ebligee, the obligee sold the land to C., and brought an 
action against W. on his obligation—Held, that C’s declaring himself satisfied 
with the title which he had, did not bar the action by S. against W. Watt's 
Executors v. Sheppard. 426. 


See Lex loci and Lex fori, 3. 

See Executors and Administrators, 1. 

See Right of Property, Trial of, 10. 

See Bonds, Official, 4, 5. 

ADMIRALTY PROCEEDINGS. 

1, When a steamboat or other craft is proceeded against according to the course 


of the admiralty, to enforce alien under the act of 1836, (Aikin’s Digest, 2 ed. 
604,) the entering into the stipulation to perform the decree, which by the 
statute discharges the lien, does not make the stipulators parties to the suit. 
Witherspoon v. Wallis et als. stipulators for the steamboat Asia. 667. 


2. According to the course of admiralty practice, exceptions are never allowed, 


3 


. 


unless they are raised on specific allegations. Ibid. 

When no claim is interposed, a decree of condemnation is a matter of cowrse ; 
and if a stipulation is entered into under the statute, a judgment is rendered 
against the stipulators according to the condition of their stipulatio#! And 
they will not be permitted to inquire into the correctness of the decree of con- 
demnation, except so far as it may be necessary to correct any error in the 
judgment against them as stipulators. bid. 
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ADMIRALTY PROCEEDINGS—conrinven. 


4. The omission toissue or serve a writ of monition, in a suit commenced to enforce 


a lien against a steam boat, is not a sufficient cause, according te the course of 
admiralty practice, to dismiss the libel. Bierne & McMahon v. The Steam. 
boat Triumph. 738. 

. Where no monition is issued, or if one is issued, and its service is irregular or 
defective, it is entirely competent for the court to make such order as will effec. 
tually protect the interests of those who are not before it. Ibid. 


6. In the absence of any rules of court directing the practice, it is probable that 


the mere taking of the steam boat into the possession of the executive officer of 
the court ought to be considered as notice to all the world; as the jurisdiction 
over the boat commences with its seizure. Ibid. 

. When a bond is taken by the sheriff, conditioned to detain the steam boat seiz- 
ed, if judgment of condemnation shall be given and execution issue, this is not 
a compliance with the statute ; nor is the lien upon the boat discharged. The 
court may, notwithstanding, proceed to condemnation of the boat, and order 
its sale. Ibid. 


AMENDMENT. 
1. The thirty-sixth section of the act of 1807: ‘ establishing Superior Courts, and 


declaring the powers of the territorial Judges,” and the fifth section of the act 
of 1824, ‘to regulate pleadings at Common Law,” are the only statutory pro- 
visions in this State in regard to the amendment of judgments. The latter act, 
which 1s more explicit, and is, doubtless, intended to confer additional power 
on the primary courts, authorizes them “to amend any clerical errcr,” &c., 
‘“* where there is sufficient matter apparent upon the record to amend by.”— 
No amendment, therefore, which is not authorized by the record is permissi- 
ble. Armstrong v. Robertson& Barnwell. 164. 

Where a judgment is improperly entered by mistake of the clerk, and at the 
succeeding term amended nunc pro tunc, before which term a writ of error 
coram vobis was sued out, and the judgment superseded—held that, although 
the writ of error coram vobis might be wholly irregular, it could not be assigned 
as error, because there was no final action of the court upon it, and its influ. 
ence was spent ona void judgment. Coffey, use, &c. v. Wilson & Guater. 
701, 

See Practice, 1, 2. 


APPEALS AND CERTIORARI. 


1. A writ of error is not the proper mode for the removal of a cause from a court 


of revenue and roads, to a superior tribunal. Where a new jurisdiction is cre- 
ated by statute, and the court exercising it, proceeds in asummary method, or 
in a course different from the common law, a certiorari is the appropriate re- 
medy. Ex parte Tarlton. 35. 


2. When the appeal bond, taken by the justice of the peace before whom the cause 


was tried, shews the sum for which judgment was rendered, it is irregular to 
dismiss the appeal, although the justice of the peace has omitted to send a stats- 
ment of the case to the appellate court. Larcher v. Scott. 40. 


3. An appeal cannot be prosecuted, by the person in possession, against the com- 





plainant, to an order directing possession to be given to the purchaser, but must 
be prosecuted against the purchaser. Creighton, et al. v. Paine & Paine.— 
158. 
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APPEALS AND CERTIORARI—continvep. 

4. No objection can be taken to a warrant, issued by a justice of the peace, in the 
firm name of the plaintiffs ; and, on appeal, the names may be recited at length 
in the statement or declaration. Snow & Co. v. Ray. 344. 





The Circuit Court cannot entertain a motion to quash a warrant and execution, 
issued by a justice of the peace ; although the case has been removed by certio- 
rari. It must be tried de novo, without regard to the defects in the proceed- 
ings of the justice. Carter, Hogan & Plowman v. Douglass. 499. 


. The refusal of the Circuit Court, to award a certiorari, when a diminution of 
the record is suggested, will not be reviewed on error. Jhid. 

. When the defendant, in an appeal cause pending in the Circuit Court, offers to 
make his defence against the plaintiff’s demand, it is error if the court refuse 
to hear the defence in proof by witness, that he agreed to abide by the decis- 
ion of another case which was shewn to have been decided after the agree- 
ment. Such an agreement to be binding, must be in writing, pursuant to the 
15th rule of court. Ransom v. Peters. 647, 


ARBITRATION AND AWARD, 


See Judgment and Decree, 6. 


ATTACIIMENT. 

1. A non-resident, commencing a suit by attachment, need not state the fact of 
his non-residence in the affidavit. If such is the fact, and no sufficient bond 
or affidayit is made, it may be pleaded in abatement. Jackson, use, &c. v. 
Stanley. 326. 

. The bond in such a case need not show that the sureties reside within the State ; 
if such is not the fact, the proceedings may be abated. Jbid, 

The plaintiff is not required to be a party to the bond, required to be given by a 
non-resident, suing out an attachment against a non-resident. Ibid. 

. There is no difference between a void bond and a defective bond, given for the 
prosecution of an attachment, and, in either case, it is the duty of the court to 
Dermit the plaintiff to substitute a sufficient bond. Ibid. 

. A promissory note or other chose in action, cannot be condemned to satisfy 
the plaintiff's demand. Jones v. Norris, surviving partner, &c. 526, 

See Practice, 8. 

See Execution, Writ of, 7. 

BAIL. 

1. The condition of a bail bond for the appearance of the defendants in the original 
cause, at the return term, for their attendance from term to term, until dis- 
charged, is sufficient under the statutes of this State, to charge the obligees as 
special bail. Embree & Paschal v. Norris & Keith. 271. 

It is not a sufficient assignment of the breach of a bond for special bail * that 
the defendants have failed to deliver their bodies to said Circuit Court, or to the 
sheriff of said county, and their said securities to said bond having also failed 
to deliver the bodies of said defendants to said court, or to the sheriff of said 


county, or otherwise to discharge said bond, whereby,” &c. without also al. 
ledging that the defendants have not satisfied the condemnation of the court, 
Ibid. 

See Pleading, 3. 

See Abatement, 4. 
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BANK. 

1. Where a note was made for the payment of a debt due a bank, in one, two and 
three years, under the provisions of the second section of the act of the thir. 
tieth of June, 1837, it does not become due in foto, upon a failure to pay the 
first instalment. Lightfoot, et als. v. the Branch Bank at Decatur. 345. 





. Fhe 40th section of the act of incorporation of the State Bank, is directory 
merely; and, therefore, if a bill is purchased or discounted by the bank, for a 
larger sum than five thousand dollars, the contract is not therefore void.— 
Bates & Hines v. the Bank of the State of Alabama. 452. 

. Alarge loan made to one individual, and separate bills of exchange, for five 
thousand dollars each, taken as security, is within the spirit, if not within the 
letter, of the prohibition of the 4th section ot the charter. bid. 


. The meaning of the prohibition contained in the 20th section of the charter is, 
that the bank shall not buy and sell goods, wares or merchandise, for the pur. 
pose of gain; or do the ordigary business of a merchant, or trader ; or engage 
in the business of a broker, or commission merchant. Ibid. 

. Acontract by which a bank lent a large sum of money, taking bills of exchange 
at nine months tor the payment thereof, and received at the time, and as one 
of the conditions of the loan, a quantity of cotton, with authority to ship it to a 
foreign port, and sell it for the account, and at the risk and expense of the own- 
er, and to credit his bill with the amount of the nett proceeds, adding the dif. 
ference of exchange between this State and the place where the cotton was 
sold, is not a dealing in “ guods, wares, or merchandise,” within the prohibi- 
tion of the 20th section of the charter of the bank. Ibid. 


A stipulation in the contract, that the bank shall be allowed to retain one per 
cent. will not render the contract void ; it being evident trom the entire con- 
tract, that the object of the bank was, not to obtain the cotton to sell on com. 
mission, but that the contract gave the bank a mere authority to sell, for the 
purpose of paying the debt. The stipulation, therefore, cannot be enforced.— 
Ibid. 

. The act of 23d December, 1837, to limit the accommodations of the Presidents 
and Directors of the Bank of the State of Alabama and its several branches, is, 
in effect, an expression of opinion by the Legislature, that the proviso to the 
40th section of the charter of the State Bank, 1s directory merely. bid. 


. The second section of the act of December, 1837, to limit the accommodation 
of the Presidents and Directors of the Bank of the State of Alabama and its 
branches, impliedly recognizes the right of the bank to purchase from any one 
bills drawnon cotton. Jbid. 453. 

See Summary Proceedings, 2. 

See Principal and Agent, 1. 

See Pleading, 23. 

See Indorser and Indorsee, 2. 

See Pleading, 25. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. When a note is dated in May, 1837, and promises to pay a sum of money on 
the Ist day of January, one thousand forty, the intrinsic evidence afforded by 
the note, is sufficient to determine that the date of payment is the Ist of Janu- 
ary, 1840. Evans, Administrator, v. Steel. 114. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—continvep. 

2, Semble—That where a note is payable on demand, a personal demand of the 
maker is not necessary to entitle the holder to sue. Henderson vy. Howard, 
Copeland & Co, 342. 

3. A note payable in bank, assigned before it is due, is not subject to an off-set 
against the original payee, nor can proof be received that it was paid before 
due. O’Hara v. The Bank at Hawkinsville. 367. 

4. Where the drawees of a bill had no effects of the drawer in their hands from 
the time it was drawn up to the time of its maturity, in an action against the 
drawer, the holder will be excused from proving that a presentment was made 
when the bill became due, and that notice of the dishonor was prompily given, 
to the drawer; and such is the law, notwithstanding the bill may be drawn in 
good faith, and if duly presented would have been honored. Foard v. Wo- 
mack, use, &c. 368. 

5. Where the payee of a note is inquired of, by one wishing to purchase it, wheth- 
er he has any defence against it, and answers that he has none, he does not 
thereby preclude himself from making any defence against the note growing 
out of the original transaction, of which he had no knowledge at the time. But 
it, when so inquired of, he promises to pay it, if purchased, ha will be eompel- 
led to pay itat allevents. Clements v. Loggins. 514. 

6. Where a bill is dated at a particular place, the drawer cannot be charged by a 
notice of nen-payment deposited in a Post Office and addressed to him at that 
place, unless that was the Post Office nearest his residence, or unless, upon 
diligent inquiry, his residence could not be ascertained. Foard v. Johnson. 
565. 

. A permission to the defendant to use a bill of exchange as a set-off, and to be 

liable to the owner for the amount only in the event it can be made available as 
a set-off, is not such a property in the bill as to entitle the defendant to use it 
asa set-off. Adams & Taylor v. McGrew. 675. 

8. A promissory note, payable “to the Treasurer of the Manual Labor Institute of 
South Alabama,” is a contract with the corporation, and no action can be sus- 
tained thereon in the name of the Treasurer; and the law would be the same, 
even if the association was not incorporated. Alston v. Heartman, Treasurer, 


&c. 699. 


BOND. 
See Action, 1. 
BONDS, OFFICIAL. 

1, The bond required of clerks by the act of 1812, Aik. Dig. 82, is now applica- 
ble only to clerks of the County Courts; and the bond required by the act of 
1819, to clerks of the Circuit Court. Bagby, Governor, use, &c. v. McRae. 
708. 

2. The conditions of the bond required by these laws are substantially the same. 
Ibid. 

3. The condition of a bond of a clerk of a Circuit Court, “ that be will duly and 
faithfully execute his saic office according to law, and that he will not remove, or 
suffer to be removed, out of the county of Mobile, the recurds and papers of 
the court whereof he is clerk, or any part thereof,” is, in substance, the condi- 

tion of the bond required by the actof1819,. Ibid. 


1 
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BON DS—conTINvUED. 

4. The official bond of a Clerk of the Circuit Court, cannot be put in suit in the 
name of the Governor, for the use of the person aggrieved ; but must be sued 
in his name, on the assignment of the Governor. Jbid. 

5. Such assignment is a mere authority to sue, and does not convey the legal title 
and therefore the bond may be assigned again, and until the whole penalty is 
recovered. Ibid. 

CHANCERY. 

1. A party who secks the aid of a Court of Chancery, after a judement at law 
against him, on the ground that he was ignorant of the defence, must show 
that, by the exercise of ordinary diligence, the defence could not have been 
discovered ; or that he was prevented from doing so by fraud, accident, or 
the act of the opposite party, unmixed with fault or negligence on his part. 
Lee & Norton v. The Insurance Bank of Columbus, et als. 21. 


2. A court of equity will not deprive a party of a legal advantage fairly obtained, 
where, in foro conscientia, he has a right to retain the money in controversy 
Ibid. 

3. Equity has jurisdiction in this State to enforce the performance of contracts 
fairly entered into between parties, able to contract; but it is an appeal to the 
extraordinary power of the court, and, therefore, a Court of Chancery will not 
lend its aid to enforce the specific performance of a contract, unless it is just 
and reasonable in all its parts, and founded on adequate consideration. The 
jurisdiction of the court is not compulsory—the question is not what the court 
must do, but what it may do, under the circumstances. Gould, Ex’r, and the 
heirs of Hayes v. Womack and Wife. 83. 

4. Notwithstanding there is no legal bar to dower, in this State, a court of equity 
may enforce the specific performance of an ante-nuptial agreement, in lieu of 
dower, subject to the same rules by which it is governed in other cases of the 
specific performance of contracts. Ibid. 


5. Where one was induced to purchase land by the fraudulent representations of 
the vendor, in relation to the title, the falsehood of which the vendee had no 
means of ascertaining, by the exercise of ordinary diligence, he may have re- 
lief in Chancery before eviction, and without abandonment of possession. 
Younge v. Harris’ Administrator, et al. 108. 


6. If the right of the husband has vested, by his possession of property given to 
his wife and children jointly, the share of the wife may be levied on by an ex- 
ecution against the husband ; but the children may, by suit in equity, enjoin 
proceedings upon the execution unti! partition is made, &c. Dunn & Wile, 
et al. v. The Bank of Mobile, et al. 153. 

7. Semble—If the marital mghts of the husband have not attached upon property 
given to the wife, the latter may apply to equity to prevent the husband from 
obtaining the possession, until he makes a suitable settlement upon her. bid. 

8. Where it was alledged in a bill, seeking to enjoin an execution against particu. 

lar property, upon a suggestion that it did not belong to the defendant, that the 

same property had been previously Jevied on by another execution against 
some of the defendants, at the suit of a different plaintiff, which execution had 
been enjoined,—Held, that such an allegation was not a ground for equitable 
relief{—it did not appear but that the first injunction was prayed upon a ground 
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CHANCERY—conrinven. 


having reference tu the judgment or pro¢ess itself, and not to the property levi- 
edon. Ibid. 


. When a sale is made by virtue of a decree in Chancery, the court has power 


10, 


18 


to put the purchaser in possession, when it is withheld by the defendant, or any 
one who has come into possession pendente lite. Creighton, et als. v. Paine 
& Paine. 158. 

When possession after such a sale is withheld, the proper course is, for the pur- 
chaser to petition the court, setting forth his purchase, the deed under which he 
claims the land purchased by him, and by whom the possession is withheld, 
and that notice has been given of the application. Ifthe possession is with. 
held by one who is concluded by the decree, the Chancellor will direct a writ 
of possession to issue. If this order be not obeyed, an injunction will issue, 
and if not obeyed, a writ of assistance will issue as a matter of course. Ibid. 


. An appeal cannot be prosecuted, by the person in possession, against the com- 


plainant, to an order directing possession to be given to the purchaser, but must 
be prosecuted against the purchaser. Jbid. 


. When a vendor sells a greater interest than he has in the land, or knowingly 


sells a defective title, if the vendee is willing to take such title as he has, or such 
portion of the subject of the contract as he can control, a Court of Chancery 
will decree a specific performance to that extent. Weatherford et als. v. 
James. 170. 

But where the contract is not to convey the fee absolutely, but on a contingen- 
cy, which has not happened, the vendee is not entitled to insist on the convey- 
ance of a less estate, and an abatement of the price. Ibid. 

Where a vendee stipulates that, in the event he is not able to make a title in fee 
to the land, he will execute a mortgage on certain slaves, a Court of Chancery 
will not decree a conveyance of the land, unless the party is unable to comply 
with the alternative contract. Ibid. 

A decree is final, which settles the rights of parties, although there be a refer- 
erce to the master to compute damages, &c. Jbid. 171. 


. Abond executed for the delivery of property, levied on by execution, when re- 


19. 


20. 





turned “ forfeited,” has the force and effect of a judgment, and execution may 
issue thereon, against the obligors ; but it is competent for one whose name has 
been forged as surety to sucha bond, to go into equity, and enjoin the execu- 
tion, upon an allegation that the use of his name was unauthorized. Brooks, 
et al. v. Harrison. 209. 

The clerk of the court who has accepted a bond for the prosecution of a writ of 
error, is an essential party toa bill in equity, filed by one whose name appears 
as a surety, upon an allegation that, as to him, the bond is a forgery. Ibid. 
Where an answer to a bill in Chancery, sets up facts in avoidance of an alle. 
gation of the bill, such facts must be proved, unless the complainant consent 
that the cause be brought to a hearing on bill and answer; and such consent 
should appear on the record, either expressly, or by necessary implication. 
Forrest and Wife v. Robinson, Ex’r. 215. 

A married woman who has a separate estate, which she may charge, is subject 
to the operation of the rule, as if she were a feme sole. Ibid. 

The equity of the maker of a deed accompanied by possession, may be sold un- 
der execution ; but it seems that a Court of Chancery would be authorized to 
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CHANCER Y—continvep. 


21. 


23. 


24. 


26. 


27 


31 


32. 


interfere, and ascertain and separate the interests of the mortgagor and mortga. 
gee, or maker of the deed, and cestui que trust. Williams & Battle v. Jones, 
Guardian. 314. 

The complainant in a cause in Chancery, is not entitled to a decree pro confesso, 
until thirty days have elapsed after the setvice of subpena. Pitfield, et al. y. 
Gazzam. 325. 


2. In an ordinary case, the reversal of a decree does not affect the title of a pur. 


chaser acquired under it. Quere. Does not the same rule apply toa purcha. 
ser under a decree of foreclosure, where the bill is taken pro confesso, within 
less than thirty days after service of subpena? Ibid. 

The office ofa supplemental bill, is to supply a defect, which has arisen in the 
progress of the suit, by the happening of some event subsequent to the filing of 
the original bill ; and its object is, to bring before the court matters which have 
occurred since that time. Bowie v. Minter, et als. 406. 

Where the original bill is itself defective, the deficiency may be cured by an 
amendment. Ibid. 

The appropriate proceeding when new parties, with new interests, arising from 
events since the institution of the suit, are to be brought before the court, is an 
original, in the nature of a supplemental bill. Such bill is; in effect, the 
commencement of a new suit, but may, in its consequenceés, draw to itself the 
advantage of the proceedings on the former bill. Ibid. 

Where a suit in equity abates by death, or marriage, the proper means of res- 
toring vitality tothe cause, is by a bill of revivor, to be filed, by or against the 
person who comes in, in the same right with the original party. bid. 


The proper office of a bill of revivor and supplement, is to revive a suit that 
has abated, and to supply any defects in the original bill, arising from subse- 
quent events ; but the supplemental matter must have been newly discovered, 
and verified by affidavit. Ibid. 

Where a person, having no interest in the matters litigated, is made a com. 
plainant in equity, the bill should be dismissed for a misjoinder of plaintiffs. 
Ibid. 407. 

A supplemental bill cannot be filed without leave of the Court; but quere, will 
not the subsequent assent of the court cure the irregularity? Ibid. 

Whenever the interest of a party toa suit in equity, becomes vested in another, 
by death or otherwise, the proceedings abate, either in whole or in part; and 
the regular mode of reviving in the name of the party, on whom such interest 
devolves, is by a bill of revivor. Cullum, et al. v. Batre’s Ex’r. 415. 
Defective notices and irregularities in practice, are waived, if the parties appear 
and proceed in the cause without objection. Jbid. 

An order of publication was duly made, and published, in order to bring ina 
non-resident defendant ; and a decree pro confesso, rendered against him ; but 
the record did not show that publication had been made. Held, that it was al- 
lowable, even after a writ of error sued out, to prove that fact, and have it re- 
cited on the record in the ceurt below, nune pro tunc, so as to prevent a rever- 
sal ofthe decree. Jbid. 

To a bill to foreclose a mortgage, a subsequent incumbrancer is a proper, but 

not an indispensable, party. Ibid. 
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CHANCER Y—contTinvep. 


34. 


35. 


36. 


The object to be effected by joining a subsequent incumbrancer, as a defen- 
dant, with the mortgagor, is merely to conclude him as against the complain- 
ant; and to secure to the purchaser, under the decree of foreclosure, a title not 
liable to be attacked by such incumbrancer. Ibid. 

A subsequent incumbrancer, who is made a defendant to a bill of foreclosure, 
is not entitled to a decree against the mortgaged premises, for so much as may 
be due onhis mortgage. Ibid. 

In the order, referring a bill of foreclosure, &c., to a master, to report an ac. 
count, it is stated that ‘the mortgage and notes” were “ produced, and prov- 
ed to the court;” and the master reported, ‘that, on comparing the mortgage, 
bill and notes, he finds due the complainant two notes, dated,” &c. Held, 
that these recitals, together with the possession of the mortgage and notes, by 
the complainant, was sufficient to show that her testator was the proprietor 
of the notes by assignment ; especially after a decree pro confesso. Ibid. 

It isnot, in general, irregular te authorize the master to sell the mortgaged pre- 
mises ‘in separate lots, or in whatever manner may best comport with the in. 
terest of the defendaut ; unless infants are interested, and then it should be re- 
ferred to him to report in what manner their interest should be sold. Ibid. 


. Where a court of law can afford adequate relief, Chancery has no jurisdiction. 


39. 


41. 


42. 


43 


44, 


45. 


Caraway v. Wallace, etals. 542. 
But if it is admitted that trover or detinue, under such circumstances, will lie, 
Chancery, notwithstanding, has jurisdiction of a bill filed by the mortgagor to 


redeem a mortgaged slave. Sims v. Canfield, Ex’r.of Johnson. 555. 


In defence of a billto redeem, it is mot necessary for the defendant to plead or 
insist on the statute of limitations, if the complainant in his bill, or by evidence 
in support of it, shews that he has no subsisting title. Ibid. 
It is questionable whether the act of 1806, (Digest 152, s. 2,) was intended to 
apply to any suit in equity. But courts of equity are governed by its analogies 
in the same manner as by statutes of limitations. Ibid. 
Courts of equity administer remedies for rights in cases in which courts of law 
recognize no rights at all, or, if recognized, they are left to the conscience of 
the parties. Trusts are without any cognizance at common law ; but they are 
cognizable in courts of equity, and a remedy is there given to the parties, ben- 
eficially interested, for all injuries arising, either from negligence, or positive 
misconduct. Kennedy’s Heirs and Executors v. Kennedy’s Heirs. 572, 
So courts of equity will grant relief, in cases of losses and injuries, by mistake, 
accident and fraud, as well as undue advantage and imposition, betrayal of 
confidence, and unconscionable bargains. bid. 
Fraud as denounced in equity, includes all acts, omissions or concealments, 
which involve a breach of a legal or equitable duty, trust or confidence, justly 
reposed, which are injurious to another, or by which an undue and unconscien- 
tious advantage is taken of another. bid. 
If a deed is fraudulently obtained without consideration ; or for a consideration 
so inadequate as to shock the conscience, or if by fraud, accident or mistake, a 
deed is framed contrary to the intention of the parties, the forms of proceeding 
in courts of law, will not allow them to administer justice ; but equity can give 


the appropriate remedy. Ibid. 
54 
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49 


51, 
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It has been repeatedly declared, that such is the solicitude of courts of equity to 
suppress fraud, that they will not undertake toenumerate the cases, of which, 
upon a suggestion offraud,they will take jurisdiction. Ibid. 
A court of equity will take from a party, the benefit which he may have de. 
rived from his own fraud, imposition, or uncue influence, in procuring the 
suppression of an act, intended to be done for the benefit of a third person.— 
Ibid. 
Parol evidence is admissible to show the fraudulent use of a deed; or that a 
party receiving an absolute deed, upon a promise that he would dispose of the 
property conveyed by it in a particular manner, refused to perform his promise. 
Ibid. 
Notwithstanding it may not be allowable at law, to show a consideration other 
and different from that expressed in the deed ; yet, the statement of a specific 
consideration is inconclusive in equity, and will not prevent that court, where 
fraud is proved, from setting aside the deed, or in the case of an absolute deed 
from administering equitable relief. bid. 
Where an absolute deed, expressing upon its face a monied consideration, was 
shown by extrinsic proof, to have been made upon a promise, by the grantee to 
the grantor, that he would hold, or dispose of the property conveyed, for the 
use of the heirs of the grantor, which promise he refused to perform. Held— 
that the measure of the relief to which the heirs were entitled in equity, was 
the cancellation of the deed, and this result could not be avoided by the gran- 
tee’s offering to pay the consideration expressed in it. Ibid. 
In a bill seeking to set aside a deed for fraud, it is not necessary to charge the 
fraud in totidem verbis. If the bill states with directness and precision, facts 
and circumstances which amount toa fraud, it issufficient. Jbid. 


So, while it is proper, that every material fact, to which the plaintiff intends to 
offer proof, should be distinctly stated in the bill; yet, a general charge, or 
statement, is sufficient, leaving the circumstances to be made out by proof.— 
Ibid. 

Although courts of equity look wit jealousy and suspicion upon a purchase 
made by a trustee of his cestui que trust, or by an agent of his principal; yet 
such purchases are allowable, if the purchaser made a full and fair disclosure, 
and took no improper advantage. Ibid. 

Where an application is made to equity, to rescind a contract, the undue exer- 
cise of an influence, by the defendant over the complainant, resulting from 
confidence and friendship, exerts great potency in inducing relief. Jbid.— 
573. 

In a litigation respecting the real estate of a deceased person, his heirs who 
are interested in the estate, should be parties; and the powers conferred upon 
executors by will, may, in some cases, be so extensive as to make them neces- 
sary parties in equity. Jbid. 

To coerce a settlement of the accounts of an executor, his executor is the only 
hecessary party, inasmuch as the personal estate is primarily liable to the pay- 
ment of what may be found due. Jbid. 

In order to prevent multiplicity of suits, courts of equity sometimes entertain 
bills by complainants between whom there exists no privity of contract, and 
against defendants between whom there exists no gonnection whatever, except 
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CHANCER Y—conTInvep. 
a community of interest. Thus it is, in a bill by creditors, to subject a fund to 
the payment of debts, and of “ bills of peace” generally. bid. 

. Semble. The objection of multifariousness is confined to cases where the case 
of each defendant is entirely distinct and separate in its subject matter from 
that of his co-defendants ; for the case against one defendant may be so entire 
as to be incapable of prosecution in several suits; and some other defendant 
may bea necessary party to only a portion of the case. In the latter, mulltifa- 
riousness is not an available objection, Jbid, 

, The decisions as to what constitutes multifariousness, are so exceedingly vari- 
ous as to make it difficult, if not impracticable, to educe any general rules, by 
which to test the objection—the court seeming to regard what was convenient 
and just in the particular case,—always discouraging the objection where, in- 
stead of advancing, it would defeat the ends of justice. Ibid, 

. The rule against multifariousness it seems is intended to prevent unnecessary 
litigation, and needless and oppressive expenses. Ibid. 

. Where an absolute deed is made upon a promise, that the grantee will dispose 
of the property conveyed in a particular manner, the inability to show the terms 
of the grantee’s undertaking, may defeat the intention of the grantor, but can- 
not prevent the deed from being set aside. Ibid. 

. Upon setting aside a deed, on a suggestion of fraud, the rights of both parties 
must be protected. If the grantee has in good faith made expenditures of mo- 
ney upon the property embraced by it, he is entitled to its reimbursement with 
interest, &c. Ibid. 

. Inthe construction ofstatutes, they should be so interpreted, if practicable, that 
the intention of the Legislature may be carried into effect, and the spirit of the 
enactment preserved. Under the influence of this rule, the letter is frequently 
sacrificed to the general purposes and intention of theact. Ibid. 

The Legislature which enacted our statute of frauds, must be presumed to have 
been cognizant of the construction placed upon the English statute; and in 
adopting substantially the terms of that enactment, impliedly approved the ju- 
dicial interpretation, which it and similar acts had received in England and the 
United States. bid. 

It is the settled practice of equity, to direct an issue at law, where a question 
arises upon the validity of a will; and it seems, that it would be irregular to 
render a decree against the heir, until the invalidity of the devise had been 
found by ajury. According to the practice of the English Chancery, itis usual 
to direct an issue to try whether A. is heir, &c. or the existence of a modus de- 
cimandi, or areal and immemorial composition for tithes. Ibid. 

. Although a court of equity, except in the excepted cases, is not bound to direct 
an issue, merely because the evidence is contradictory; yet where the proof 
is so conflicting as to make it difficult to attain a satisfactory conclusion, it 
is a prudent, if not an indispensable, course, to refer the factstoajury. Ibid. 
574. 

. The object of an issue is tosatisfy the mind of the Chancellor upon matters of 
fact, but if his conscience is satisfied, without the aid of a verdict, it is compe- 
tent for him to render a decree, unless it be in the excepted cases. Ibid. 

A decree against infants need not prescribe atime within which they may 
impeach it after attaining their majority—the statute ascertains the time, and it 
need not be repeated in the decree. bid. 
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69. Since the creation of separate Chancery Courts, a cause cannot be transferred 


from the Orphans’ Court to the Circuit Court, but it seems, in such a case, 
Chancery would have jurisdiction. The Heirs of Bond v. Smith, Administra. 
tor. 660. 


70. Semble. If a judgment is rendered against a party who is not a partner, and 


who was not served with process, it will be competent for a court of equity to 
perpetually enjoin its recovery. Fowlkes & Co. v. Baldwin, Kent & Co.— 
705. 


71. When the bill in a chancery cause is lost or abstracted from the files, another 


may be substituted, but if this is not done, no decree can be rendered in favor 
of the complainant, but the suit must be dismissed. Glover v. Rainey. 727. 
See Dower, 3. 

See Mortgage, 1. 

See Mortgage, 3. 

See Gift, 3. 

See Will and Probate of, 5, 7, 8, 9,16, 17, 18, 22. 

See Mortgage, 4, 5, 6, 7. 

See Mortgage, 8. 

See Guardian and Ward, 1, 2, 3. 

See Fraud, 6. 

See Vendor and Vendee, 4. 


CONSIDERATION. 
1. Semble—Notwithstanding the usual expression of consideration, viz: “ for va- 


lue received,” &c., the maker of a note may show, as against the payee, or 
other person standing in the same situation, that the note was given without 
consideration, or that the consideration has failed ; or that a fraud was practis- 
ed upon him; and under some circumstances that the consideration was ille- 
gal. Litchfield, use, &c. v. Falconer. £80. 


2. As it is allowable for the maker of a promissory note to show the want, or 


failure, of consideration, in an action against him, he must be permitted to 


prove the contract, viz: the inducements to the making and receiving the note. 
Ibid. 


3. The endorsement ofa promissory note isa sufficient consideration for a promise 


by the endorsee to pay the endorser an equivalent sum. Ibid. 
See Chancery, 49. 


CONSTRUCTION. 
1. The meaning of an instrument must be ascertained, generally, from the terms 


employed ; and if these are plain and intelligible, or the instrument can operate, 
the acts of the parties, claiming under it, are inadmissible, to shew the inten- 
tion of the party executing it. Dunn & Wife, et al. v. The Bank of Mobile, 
etal. 152. 


2. The first general principle in the construction of contracts, is, if possible, to car- 


ry into effect the intention of the parties. To do this, the subject matter of 
the contract, the situation of the parties, the motires that led to it, and the 
object to be attained by it, are all to be looked to. Watt’s Ex’rs v. Sheppard. 
425. 


8. Such a construction shall, if practicable, be placed upon a contract, as will 





make every clause operative. Ibid. 
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CONSTRUCTION—continvep. 

4, Where no time is designated, within which an act is to be done, the law re- 
quires it shall be performed in a reasonable time. What is a reasonable time, is 
a question of fact, depending upon the situation of the subject of the contract, 
&c., as known to the parties, &c. Ibid. 

5. When words used in a contract are susceptible of two meanings, one agreeable 
to, and the other against law, the former sense should be adopted. Bates & 
Hines v. The Bank of the State of Alabama, 452. 

6. The subject matter of the contract, and the inducements which led to it, 
must be looked to, to ascertain the meaning of obscure or contradictory parts of 
it. Ibid. 

7. The different clauses of a written instrument must be construed together, whe- 
ther they precede or follow; and the court must not allow to a particular ex- 
pression a controlling force ; but the intention must be gathered from the whole 
instrument, unless it is obvious, the parties intended otherwise. Ibid. 

8. If the construction of the contract set out in the plea, is, that the money was ad- 
vanced upon the cotton, it was also advanced upon the bills; and the bills and 
the cotton are primary and concurrent securities ; and, in that event, a recov- 
ery may be had upon the bills, though the transaction, so far as it relates to the 
cotton, was-invalid. Jbid. 453. 


CONTRACT. 

1, In expounding a contract, the intention of the parties, to be gathered froma 
view of all its parts, the subject matter, time, place and manner of perform. 
ance, must exert a controlling influence. Ely, use, &c. v. Witherspoon.— 
131. 

. H. sold to S. a tract of land which he had previously purchased from A., and 
for the payment of which A. held three notes en H., and it was agreed that S. 
should execute three notes for the same amount, and to fall due at the same 
time with those held by A. on H., which H. agreed to substitute for those held 
by A. on him. Held—that if H. failed to substitute one of the new notes for 
one of the old ones, and S. paid one of the notes thus held by A., it was a va- 
lid defence to one of the notes executed to H. by S. when sued on by H. for 
the use of another. Honeycut, use, &c.¥. Strother. 135. 

. In such a case, it is no objection to the agreement, to substitute the new notes 
for the old, that it was parol merely, on the ground that it did not vary the 
terms of the written agreement. Ibid. 


An offer to return in a reasonable time after the breach of a warranty by the 


vendor, on the discovery of a fraud practised by him on the vendee, will be as 
effectual to rescind the contract, as if the offer had been accepted. Barnett v. 
Stanton & Pollard. 182. 

. Acontract cannot be rescinded, without mutual consent, where circumstances 

have been so altered by a past execution, that the parties cannot be put in statu 
quo. Ibid. 
Where the vendee does not rescind the contract upon the discovery that the 
vendor has committed a fraud, he cannot avoid the payment of the purchase 
money, in toto—the deduction, if any, can only be to the extent of the injury 
which the vendee has sustained by the fraud. Ibid. 

. In order to rescind a contract of sale, at the instance of the purchaser, an offer 
to return the goods should be made in a reasonable time after the purchase. 
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The non-residence of the vendor furnishes no excuse for delay, if his domicil 
was known, or might have been ascertained on inquiry ; and what is a rea. 
sonable time, is a question of fact for the jury. Barnett vy. Stanton & Pollard. 
195. ; 

8. A plea recited certain rules and regulations of the State Bank, proposing to 
make advances on cotton, on certain terms and conditions, particularly set 
forth in the rules and regulations—that pursuant thereto, one Major Cook, pre. 
tending to act as agent for the bank, advanced to the defendant, Bates, seventy. 
nine thousand six hundred and thirty-two dollars, and received from him one 
thousand and twenty-two bales of cotton ; that thereupon the said Cook exe. 
cuted a receipt, or statement setting forth the receipt of the cotton, and ad- 
vance of the money aforesaid, under the rules and regulations aforesaid ; where. 
upon, the defendants executed the bill of exchaage sued on, and fifteen others, 
amounting in all to the sum of money advanced, which were delivered to the 
said Cook ; then follows an averment that the said sum of money was received 
for, and on account of, the cotton so delivered, and not for, or on account of 
the said bills of exchange, but that the bills of exchange were to be held by the 
bank, for the purpose of securing to it the payment of such sums as the nett 
proceeds of the cotton, when sold, might be less than the sum of money advan. 
ced upon it: Held— 

First—That this last averment of the plea was not the averment of an inde. 
pendent fact unconnected with the rest of the plea; but was a conclusion of 
the pleader from the facts previously averred. 

Second—That, if it was considered as a separate averment, unconnected 
with the preceding averments, then the plea would be bad, as it would offer 
two Cistinct issues of fact; one upon a contract made pursuant to, and by au- 
thority derived from, the “ rules and regulations of the bank ;” and another on 
a contract made without reference to these rules and regulations. 

Third—That the plea did not question the regularity of the appointment of 
Cook, but impliedly affirmed it. 

Fourth—The contract described in the plea, is not a dealing in ‘goods, 

wares and merchandise,” within the meaning of the prohibition, contained in 
the 20th section of the charter of the bank. Bates & Hines vy. The Bank of 
the State of Alabama. 451. 
A contract by which a bank lent a large sum of money, taking bills of exchange 
at nine months tor the payment thereof, and received at the time, and as one 
of the conditions of the loan, a quantity of cotton, with authority to ship it to a 
foreign port, and sell it for the account, and at the risk and expense of the own- 
er, and to credit his bill with the amount of the nett proceeds, adding the dif- 
ference of exchange between this State and the place where the cotton was 
sold, is not a dealing in ‘goods, wares, or merchandise,” within the prohibi- 
tion of the 20th section of the charter of the bank. Jhid. 452. 

10. A stipulation in the contract, that the bank shall be allowed to retain one per 
cent. will not render the contract void ; it being evident trom the entire con- 
tract, that the object of the bank was, not to obtain the cotton to sell on com- 
mission, but that the contract gave the bank a mere authority to sell, for the 
purpose of paying the debt. The stipulation, therefore, cannot be enforced.— 
Ibid. 
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. When words used in a contract are susceptible of two meanings, one agreeable 
to, and the other against law, the former sense shall be adopted. bid. 

. The subject matter of the contract, and the inducements which led to it, must 

be looked to, to ascertain the meaning of obscure or contradictory parts of it. 
Ibid. 
The different clauses of a written instrument, must be construed together, whe- 
ther they precede or follow; and the court must not allow to a particular ex- 
pression a controlling force ; but the intention must be gathered from the whole 
instrument, unless it is obvious that the parties intended otherwise. Jbid. 

. The legal effect of the transaction recited in the plea is, that the bills were pur- 
chased by the bank, and the cotton received as security only, for the re-pay- 
ment of the money advanced on the bills. Jbid. 453. 

If the construction of the contract set out in the plea, is, that the money was 
advanced upen the cotton, it was also advanced upon the bills; and the bills 
and the cotton are primary and concurrent securities; and, in that event, a re. 
covery may be had upon the bills, though the transaction, so far as it relates to 
the cotton, was invalid. Jbid. 

A vendee of land cannot entitle himself to a rescission of the contract, by tender- 
ing the purchase money, and demanding title before the time stipulated by the 
contract for making the title. Clements v. Loggins. 514. 

. Nor is it any objection that the title is not then in the vendor, if he can obtain 
the title. bid. 

. Acontract, absolute in its inception, and consummated by delivery of the pro. 

perty, will not be converted into a conditional sale, by an ambiguous phrase 
afterwards endorsed on it, even if such would have been its effect if a part of 
the original contract. Caraway v. Wallaceet als. 542. 
C.sold to W. certain slaves on a credit, and delivered them; and sometime af- 
terwards an agreement was entered into, and endorsed on the contract, by 
which it was stipulated that payment should be made within the next month, 
in the notes of other persons ; at which time, a bill of sale of the slaves was to 
be executed by the vendor. Held—That this was not sufficient to show that 
the parties intended to rescind the former sale, and convert it into a condi- 
tional one. Ibid. 

. Upon setting aside a deed, on a suggestion of fraud, the rights of both parties 
must be protected. Ifthe grantee has in good faith made expenditures of mo- 
ney upon the proverty embraced by it, he is entitled to its reimbursement with 
interest, &c, Kennedy’s Heirs and Executors y. Kennedy’s Heirs. 573. 


See Interest, 1. 

See Construction, 1. 

See Construction, 2,3, 4. 

See Gift, 6. 

See Estates of Deceased Persons, 2, 4. 
See Fraud, 7. 


CORPORATION. 


1 


. An artificial person is bound by the same implications and inferences, which 
bind a natural person. Bates & Hines v. The Bank of the State of Alabama. 
452, 
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i CORPORATION—contTinvED. ( 
} 2. A promissory note, payable “to the Treasurer of the Manual Labor Institute of 
South Alabama,” is a contract with the corporation, and no action can be sus. 

tained thereon in the name of the Treasurer; and the law would be the same, 

even if the association was not incorporated. Alston v. Heartman, Treasurer, 
&c. 699. 

See Principal and Agent, 4. 
COURT, SUPREME. 

1, The Supreme Court cannot issue a remedial or original writ, to a court of re. 
venue and roads, unless, perhaps, where the Circuit Court of the county, has, 
upon a formal application, refused its interference. Semble—it will be suffi- 
ciently early to resort to the Supreme Court, after the Circuit Court declines 

acting, or, having acted, mistakes the law. Ex parte, Tarlton. 35. 
2. The Supreme Court is not precluded from examining a question referred to it 

as novel and difficult, because the action of the Circuit Court oni it is purely 

discretionary. The Statev. Morea. 275. ( 
3. When the evidence is not stated, in the reservation of a question for the deci. 
sion of the Supreme Court, and in the absence of any request to modify a cliarge, 
the charge will be considered as warranted by the facts, and its correctness in 
point of law will alone be considered. Ibid. 
The Supreme Court will, on motion of the plaintiff, at the first term, award a 
scire facias to hear errors, although a citation had not previously issued ; but 
if such a motion be not submitted previous to the secorid term, nor an appear- ‘ 
ance entered, then, on motion of the defendant, the cause will be dismissed for 

wantofacitation. Roebuckv. Duprey. 352. 

5. This Court will not revise the action of the Circuit Court in admitting evidence 
out of the usual course of proceeding. ‘Tlie course of proceeding is always ‘ 
within the discretion of the court, and no revising court can ascertain whether 
& departure from the usual course is calculated to advance or defeat tlie justice 
of the case. Townsv. Riddle. 694. 

See Mandamus, 1, 2, 3. C 
COURT, CHARGE OF. ] 

1. It is not error for the court to instruct the jury, that, admitting the facts shewn 
to be true, they do riot entitle the plaintiff to recover, if, upon the deféndant’s 
demurring to the evidence, the court should have rendered a verdict in his fa- 
vor. Sims, by her guardian v. Sims, Adm’r. 117. 

2. Where it appears thata party ‘ was in the habit of having clothes manufactur- 
ed at the north for the Mobile market,” it cannot be assumed as a conclusion 
of law, that he was really the manufacturer, but the question should be referred 
tothe jury for their decision. Barnett v. Stanton & Pollard. 195. : 

3. Where the defendant adduces no evidence, and that on which the plaintiff re. 
lies is, either in whole or in part, oral testimony, or depositions, it is error for 
the court to charge the jury, that the evidence of the plaintiff is sufficient to au- 
thorize a recovery ; unless it is overbalanced by the proof of the defendant. r 
Such a charge assumes the credibility of the witnesses—a question which 
should be referred tothe jury. Huffet al. v. Cox. 310. 

4. Semble, under some circumstances, an appellate court will reverse on error, for 
a charge to the jury, which, though correct in the abstract, is calculated t 

mislead them. Toulmin v. Lesesne & Edmondson. 359. 
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COURT, CHARGE OF—continvep. 


5. Where the question is, whether a negro was sound, at the time the defendant 
purchased him of the plaintiff, the court should not charge the jury, that if he 
had a chronic disease of the chest a few weeks after the purchase, it was 
scarcely possible that he was sound at the time ofthe sale. Such a charge is 
opposed to the statute, which prohibits the judges from charging juries “ with 
respect to the matters of fact.” Jones v. Yarborough. 524. 








6. When a charge is correct in point of law, although there may be no evidence 
to warrant the charge; the judgment will not be reversed, unless the result 
shows, that the jury were misled by the generality of the charge. Towns y. 
Riddle. 694. 

7. If a charge to the jury is too broad abstractedly considered, the revising Court 
will refer to the prayer, in answer to which it was given, and the evidence in 
the cause to ascertain if it be objectionable. Jonesy. Davis. 730. 

See Contract, 7. 


COVENANT. 


1, When the defendant covenants to pay a stipulated rent for certain premises, 
and is let into possession, and continues to enjoy it until the end of his term, it 
is no defence to an action of covenant, that the plaintiff has omitted to make 
certain improvements and repairs to the leased premises. Insuch a contract 
the stipulations are independent. Hillv. Bishop. 320. 

2. In an action of covenant, the plaintiffs verdict for damages may be reduced by 
showing that the defendant has been injured, and to what extent, by the 
plaintiff's omission to perform his stipulations contained in the same contract. 
Ibid. 

3. Although a deed contains express covenants, yet other covenants may be im- 
plied ; but the latter can only operate where they are consistent with the for- 
mer. Roebuck v. Dupree. 535. 

See Warranty, 7. 


CRIMINAL CASES AND PROCEEDINGS IN. 


1, The 10 sec. of the 1 Art. of the Constitution, guaranties to one indicted for a 
crime, the right to be present in court, that he may discuss questions of law and 
fact, which may arise either preparatory to, or pending the trial, and that he 
may point out objections to the action of the jury, or other proceedings in the 
cause. The State v. Hughes. 102. 

2. One tried for a crime, has a right to be present when thejury return their verdict 
against him; that he may examine them by the poll, to ascertain if they assent 
tohis conviction. Ibid. 

3. Where a verdict of “guilty,” in a case punishable capitally, was received by the 
court, in the absence of the accused—held, that although the court erred in thus 
receiving the verdict, yet the accused was not entitled to his discharge, but should 
be tried de novo. Ibid, 

4. When a slave has been convicted of a capital offence, it is not a sufficient rea- 
son to arrest the judgment, that the jury have omitted to assess his value, and 
to ascertain what portion of it shall be paid by the State to his owner, in pur- 
suance of the provisions of the act of 1824. [Aikin’s Digest, 124, s. 60, 64.) 
The State vy. John, aslave. 127. 
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CRIMINAL CASES AND PROCEEDINGS IN—continvep. 


5. When a juror has once been sworn in chief, he cannot be challenged or set 
aside from the jury, for any cause which existed at the time of his being put on 
the prisoner. The State v. Morea. 275. 

6. When an opinion is formed by a juror, (but never expressed,) on mere rumor, 
this no is cause of challenge. Ibid. 

7. An opinion formed from a conversation held with a physician, who is not a wit. 
ness to any of the facts of the prosecution, but who, in the course of the trial, is 
called as a witness, to give his professional opinion, does not disqualify a juror. 
Ibid. 

. Ina prosecution for murder, if the death of the deceased was accelerated by the 
violence of the prisoner, his guilt is not extenuated, because death might, and 
probably would, have been the result of a disease, with which the deceased was 
afflicted at the time of the violence. Ibid. 

. The act of 1836, which directs that, in capital cases, whenever points are re. 

served as novel and difficult, for the decision of the Supreme Court, the execu. 
tion of the judgment shall be suspended to a time, not less than twenty-five 
nor more than forty days after the commencement of the next succeeding term 
of the Supreme Court, confers a right on the criminal, whois sentenced under 
such circumstances, to the delay given by the statute; and a sentence fixing 
an earlier day for his execution is erroneous. John, a slave, v. The State. 
290. 
When more persons than one ate indicted, and the venue is changed by less 
than the whole number, those who change the venue must be tried on a copy 
of the indictment; the criginal, in such a case, remains in the court which re. 
tains jurisdiction over the one who does not change the venue. bid. 





NS 


When an order has been made on the change of venue by one defendant, for 
the transmission of the original indictment to another county, the court retain. 
ing jurisdiction over the defendant as to whom the venue is not changed, may 
properly make an order to obtain the custody of the indictment so transmitted 
to another county, and proceed to trial against the defendant within its juris- 
diction. Ibid. 

. When the indictment is re-transmitted from the court to which it was irregu- 
larly ordered, it is unnecessary that it should be certified by the clerk of the 
court. Ibid. 

A writ of venire facias to summon a grand jury, directed “to any sheriff of 
the State of Alabama,” if received, executed and returned by the proper sheriff 
will be good. The State v. Phillips. 297. 

Witnesses who are present when the other witnesses are sent out under the 
rule, cannot be examined asa matter of right, and from the operation of this 
rule attorneys at law are not excluded. The State v. Brookshire. 303. 


. Ifa witness sent out undet the rule, returns of his own accord, or if a witness 
should arrive pending the trial, and hear the testimony, or a part of it, their in- 
troduction as witnesses will depend on the discretion of the court. bid. 

See Evidence, 2. . 

See Indictment, 2. 

See Witness, 2. 

See Statute, 26. 
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DAMAGES. 

1. Unliquidated damages cannot be the subject of a set-off, McCord v. Williams 
& Love. 71. 

2. Damages resulting from the breach of a contract, are unliqridated when there 
is no criterion provided by the parties, or by the law operating on the contract, 
by which to ascertain the amount of the damages, Jbid, 

. In an action on the case, against a sheriff for neglecting to arrest a defendant, 
on civil process, or, for permitting his escape after arrest, the measure of the 
plaintiff's damages is the injury sustained by the failure of the officer to dis- 
charge his official duty. Pughy. McRae. 393. 


. Where the damages, resulting from the non-performance of a contract, are un- 
certain, and cannot be admeasured with any degree of accuracy, there the sum 
agreed to be paid by the party in default, will be regarded as liquidated dama- 
ges. Watt’s Ex’rsv.Sheppard. 425. 


. Where a party stipulates to perform work by a definite time, and upon default, 
to pay so much weekly or monthly, if the sum is not so unreasonably large as 
to induce the belief that the parties never contemplated its payment, it will be 
considered as liquidated damages. Ibid. 426. 


. The terms * penal sum”—* liquidated damages,” &c. are not conclusive to 
show the true character of the sum agreed to be paid in the event of non-per- 
formance of acontract. Ibid. 

. Itis permissible to show by proof, the value of property agreed to be conveyed, 
or delivered ; and the consideration moving from the other party therefor, as 
criteria by which to ascertain, whether a sum agreed to be paid upon default, 
is a penalty, or liquidated damages, Jpid. 

. The recital in a contract that, in consequence of the difficulty of ascertaining 

the injury which would result from a non.performance, the parties agree upon 
asum as stipulated damages, is no evidence of the difficulty, ¢c.; yet it shows 
that the parties intended to liquidate the damages by contract; and, if the sum 
agreed is a reasonable compensation, it is proper that the intention of the par 
ties should be carried in effect. Ibid. 
Where a party undertakes to convey a large tract of land, and upon default, 
either in whole or in part, agrees to pay a certain sum, as “stipulated dama- 
ges,” if he conveys a part, the measure of damages which the obligee is entitled 
to reeover, is the value of the land not conveyed, estimating the entire tract at 
the sum stipulated. Ibid. 

. Where the measure of damages is the value of a life estate, the plaintiff, upon 

proof of the value of the absolute property, may recover nominal damages, if no 
more. Oden vy. Stubblefield. 684, 
Semble—W here the plaintiff in an action of detinue, proves a life estate in 
slaves, the jury may ascertain by their verdict the value of the absolute preperty, 
and the judgment may be for the recovery of the slaves, or their alternate value: 
if the damages were limited to the value of the life estate, the defendant would 
pay the damages, instead of restoring the property, and thus defeat the object 
of the action. Ibid, 


See Penalty, 1,2. 
See Penalty, 3, 6. 
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DEED AND REGISTRATION OF. 

1, When two clauses of a deed are so inconsistent with, or repugnant to, each 
other that both cannot stand, the first will be enforced, and the latter rejected ; 
but it is the duty of the court to reconcile them, if possible. Gould, Ex’r, and 
the Heirs of Hayes v. Womack and Wife. 83. 

2. A deed may be properly registered upon the acknowledgement of the grantor 
alone. Williams & Battle v. Jones, Guardian. 314. 

3. Although a ceed undertaking to convey property, recites a valuable considera. 
tion, as an inducement to its execution, it is, notwithstanding, competent for a 
creditor of, or purchaser from the grantor, to show, that jit was intended asa 
mere gift, Myersv.Peek’s Adm’r. 648. 

4. A deed of gift of goods and chattels, where possession remains with the donor, 
will not under the second section of the statute of frauds, vest a title in the do- 
nee, unless it is recorded ; yet, it may be regarded as a parol declaration of the 
donor’s wishes, and to make it operate as a gift, it is necessary to shew that 
the subject was actually delivered. Ibid. 

See Statute, 13,14, 15. 
See Fraud, 4. 

See Covenant, 3. 

See Gift, 6. 

See Gift, 8. 

See Statute of Frauds, 9. 

DELIVERY BONDS, 

See Chancery, 15, 
DEPOSITION. 

1. Acommission to take the deposition of a witness, issued “ to George W. Sneed, 
or any justice of the peace of Lauderdale county,” &c. and was executed by 
** Joseph Bigger,” who certifies that he is a justice of the peace of that county; 
— Held, that it was good as an authority to Sneed, but did not authorize any 
one else to take the deposition of the witness. Campbell & Webb v. Wood- 
cock. 4]. 

2. Where it appears, from a written memorandum, signed by counsel, that they 
haye consented that a commission to take the testimony of non-resident wit- 
nesses might issue without the names of the commissioners being therein in- 
serted ; and the commission is filled up afterwards, no exception can be taken 
for this irregularity, Hally. Lay. 529. 

See Evidence, 6. 
DOWER. 

1, At common law, the right to dower could not be waived or lost, by an 
agreement in lieu of dower, made previous to marriage—and as there has been 
no alteration of the common law, by statute, in this State, it follows, that an 
ante nuptial agreement, entered into previous to marriage, will oppose no ob- 
stacle to the allotment of dower in the County Court. Gould, Ex’r and the 
Heirs of Hayes v. Womack and Wife. 83. 

2. Notwithstanding there is no legal bar to dower, in this State, a court of equity 
may enforce the specific performance of an ante-nuptial agreement, in lieu of 
dower, subject to the same rules by which it is governed in other cases of the 
specific performance of contracts. Ibid. 
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DOWER—conTINvUED. 

3. Where an old man of fifty-six years of age, on the eve of marriage with a young 
woman, procured from her a relinquishment of dower in his estate, which was 
very large, on condition of his settling on her a life estate of small value, which 
she agreed to accept in lieu of dower, unless he should think proper to make an 
additional settlement on her at his death—before which event. which happened 
six years afterwards, he made his will and gave her an annuity of fifteen hun- 
dred dollars a year during her life—gave her the use for life, of some land and 
slaves, and directed his executors to make annual provision for her support, up- 
on the acceptance of which, she was not to be entitled to the property secured 
to her by the ante-nuptial contract. Held—that this was not such an agree- 
ment as a Court of Chancery could be called on specifically to perform, on the 
ground that it was not just or reasonable— 

First—Because the proyision made by will, pursuant to the expectation crea- 
ted by the ante-nuptial contract, was a life estate only, which, considering the 
age of the dowress, was, of itself, a sufficient objection. 

Second—Because, when compared with the egal dower, it was not an ade. 
quate provision, although ample for support. Ibid. 

4, When lands which have been mortgaged, are devised to the widow of the mort- 
gagor, and she has not dissented from the will, by which she is also entitled to 
other estates, she has no equitable claim to dower against the mortgagee. Inge, 
etalsy, Boardman. 33], 

ERROR AND WRIT OF. 

1. The refusal of the Circuit Court to allow an individual to file an information, in 
the nature of a quo warranto, is a final judgment, which can be reviewed on 
a writ of error, whenever the object of the information is to ascertain the rela- 
tor’s rights to the usurped office or franchise. The State, at the relation of 
Hill, v. Burnett. 140. 

. Where a defendant pleads an affirmative plea, the onus of proving which lies 
upon himself, the most regular course would be to reply, or demur to it; yet, 
if the defendant does not appear to sustain his plea, and a judgment by default 
is rendered in favor of the plaintiff, it will not be reversed on error ; for the ir. 
regularity was one from which no injury resulted. Dougherty vy. Colquitt, 
use, &c. 337. 

Where a plaintiff dies before the return of a writ of error, the writ abates; and 
can only be revived by the representative of the deceased filing the writ, and 
transcript of the record, in the appellate court. Ex parte, Norris, Stodder & 
Co. 385. 

If the plaintiff dies before the return of the writ of error, the defendant cannot 
suggest his death, and move for an affirmance of the judgment, on producing a 
certificate or citation ; for there is nothing in court on which the suggestion may 
be founded ; and the eonsent of the personal representatives to be made a par- 
ty, if the writ is not filed, cannot authorize a judgment of affirmance. Ibid. 

. If a writ of error is not prosecuted to the return term, it abates by operation of 
law; and if the plaintiff in error has died, the judgment may be revived, or 
the bond for the prosecution of a writ of error, may be put in suit. Ibid. 

The declaration states that the note sued on, was made in “ Kemper County, 
Mississippi ;” held that the meaning of the averment was, that the note was 
made in the State of Mississippi, and as it must be held to be there payable, un- 
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ERROR AND WRIT OF—continvep. 
less shown to be payable elsewhere ; it was error to take judgment by default, 
and compute the damages without proof of the rate of interest of the State of 
Mississippi. Dunn v. Clement. 392. 

See Estates of Deceased Persons, 2, 3, 4. 

See Practice, 19. 

See Chancery, 32. 

ESTATES OF DECEASED PERSONS. 

1, When there is a final settlement of a solvent estate, by the administrator, be. 
fore the County Court, the administrator, on the one side, and all those claim. 
ing distribution on the other, are necessary parties to the settlement, Merrill 
v. Jones. 192. 

In such a case, the distributees named in the judgment of the County Court, 
occupy the position of joint plaintiffs, not because their interests are necessa- 
rily joint, but because such judgments arise out of the same proceedings, and 
the case cannot be removed, piece-meal, into an appellate court. Jhid. 
When the writ of error, in such a case, is sued out by one only, when several 
persons are declared distributees by the judgment of the County Court, the 
appellate court has no jurisdiction, and should dismiss the writ of error. Ibid. 
If the Circuit Court reverses a judgment of the County Court, on such a writ 
of error, the reversal is irregular, and the judgment of reversal will be re- 
versed, and the case remanded, with instructions to dismiss the writ of error. 
Ibid. 

When an executor or administrator petitions the County Court for leave to sell 
the lands of the deceased, on the ground that the personal estate is insufficient 
to pay all the just debts of the deceased, the heir may show that such debts are 
not a charge on the estate, being barred by the statute of limitations. The 
Heirs of Bond v. Smith, Administrator. 660. 

. An order of the County Court, directing the administrators to sell pursuant to 
the will, land acquired previous to its exeeution, isa nullity. Meader & Meador 
v. Sorsby. 712. 

. The rule of law is the same, whether the title of the deceased to the land was 
legal or equitable. Ibid. 

. The purchaser at sucha sale may rescind the contract; and the case is not 
varied by the fact that a deed for the land has been executed by the person 
holding the legal title, to be delivered to the purchaser on the payment of the 
purchase money; as the minor heirs would not be precluded from asserting their 
title when they came of age. Ibid, 

See Chancery, 55. 


EVIDENCE. 

1. A witness for the State was asked by the prisoner’s counsel, whether he had 
not made certain statements to two persons, who were named, or any other 
person, which he denied. The two persons thus named were examined, and 
testified that he had made the statements imputed, when another being called 
and the same questions being propounded, on motion of the solicitor he was 
not permitted to testify. The prisoner’s counsel then proposed to call back 
the State’s witness, and ask him whether he had not held the conversation im- 
puted to him, with the last witness, which the court refused. Held—that the 
court ruled correctly, in refusing to permit the witness to testify ; and that not 
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EVIDENCE—contTinvep. 
permitting the State’s witness to be called back, was a matter of discretion, 
and not revisable in this court. The State vy. Marler. 43. 
Where insanity is set up as a defence for the commission of crime, it should be 
established to the satisfaction of the jury, by strong, clear, and convincing proof. 
but if the jury entertain a reasonable doubt of the sanity of the prisoner, he 
should be acquitted. Ibid. 
No certain rule can be laid down, as to the quantity or quality of the prelimina- 
ry proof, necessary to be made, to authorize the introduction of secondary evi- 
dence of the contents of a lost instrument. But it is, in general, true, that 
much stricter proof will be required of the loss, and a more rigid search exact- 
ed, in a case where any motive for the suppression of the instrument may ex- 
ist, than will ke required, when, from the circumstances no fraud can be pre- 
sumed—as where a written copy exists, made under such circumstances as to 
preclude the supposition that the copy was fraudulently made. Jones, et al. v. 
Scott. 58. 
When a lawyer employed to bring a suit, testified that he had made a copy of 
a bill of lading on a writ, in a suit he was employed to bring ; that he had made 
diligent search for it among his papers, and could not find it, and was under 
the impression he had returned it to Sims & Scott, the plaintiffs—and the sur- 
viving partner of Sims & Scott, also testified that he had searched for it among 
the papers of the firm, and could not find it, and had also examined the papers 
of the deceased partner, though for a different purpese, without seeing it— 
Held sufficient to authorize the introduction of secondary evidence of the con- 
tents of the lost paper. Ibid. 

5. A residuary legatee cannot be a witness in a suit, the result of which may aug- 
ment or diminish the fund in which he may participate. Ibid. 


6. All depositions are taken de bene esse, and although a witness was competent 
when his deposition was taken, it cannot be read in evidence, if he is incom- 
petent at the time of the trial. Ibid. 


7. Acertified copy ofa deed duly acknowledged and recorded, is inadmissible as 
evidence, without accounting for the absence of the original. Fryer v. Dennis. 
144, 

8. Parol evidence is not admissible to contradict, vary, or materially affect, by 
way of explanation, a contract in writing, either in its terms or legal effect. 
Litchfield, use, &c.v. Falconer. 280. 

9. Where part of a deposition is admissible evidence, and part not, upon an ob- 

jection to the entire deposition, the court is not bound to distinguish between 
the legal and illegal testimony, but may overrule the ebjection generally.— 
Ibid. 
Where a promissory note is payable on a day certain, it is not permissible to 
show, that by a verbal agreement made simultaneous with, or previous to, the 
time it was made, that it was agreed that payment should not be required until 
@ more distant day, or the happening ofa future event. Ibid. 


- When the defendant, in presence of the plaintiff, and previous to entering into 
a contract for the rent of certain premises, insisted on repairs and improvements 
being made as an inducement to the contract, his estimate of the value of the 
improvements, &c., made in the presence of the plaintiff, cannot be given in 
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EVIDENCE—continveEp. 
evidence to the jury, for it leads to no conclusion that the value was admitted 
by the plaintiff. Hill y. Bishop. 320. 

- In an action brought to recover damages for an assault and battery, by the wife 
of the defendant on the wife of the plaintiff, the admissions of the wife of the 
former cannot be given in evidence to chatge her husband. Hussey & Wife 
v. Elrod & Wife. 339. 

. The declarations of a nominal plaintiff cannot be given in evidence, to defeat 
the action; therefore, where a suit is brought in the name of C. & L. for the 
use of another, 4 writing executed by L. dated previous to the execution of 
the note sued on, if evidence for any purpose, could only be received on proof 
of the truth of its date. Copeland & Lane, use, &c. v. Clark. 388. 

. The execution of a note raises the presumption of a settlement of accounts pre. 

vious to its date. Ibid. 
The admissions of a party, whom the sheriff is charged with having permitted 
to escape, or failed to arrest on civil process, are evidence against the sheriff to 
show the extent of the liability of the party escaping, or not arrested, to the 
plaintiff, whether he can or cannot be examined as awitness. Pugh v. McRae. 
393. 

. General reputation cannot be given in evidence, to establish the existence of a 

co-partnership between individuals. Carter, Hegan and Plowman v. Doug. 
lass. 499, 
On the trial of an issue, made upon the answer of a garnishee, who claimed to 
hold certain effects of the defendant in execution, by virtue of a conveyance 
from him; proof of what he said at, and previous to the conveyance, for the 
purpose of impeaching the transactien as fraudulent, is not admissible, unless 
the declarations were made in presence of the garnishee. Jones v. Norris, 
surviving partner, &c. 526. 

. Such illegal evidence cannot be made good by the instruction of the court to 
the jury that it should not prejudice the garnishee. Jbid. 

. It is not permissible to add to, or vary a contract in writing, by parol evidence; 
unless the party offering such evidence will lay a ground for its introduction, 
by the proof of fraud. Kennedy’s Heirs and Executors v. Kennedy’s Heirs. 
571. 

. Neither the common law, nor the statute of frauds and perjuries, inhibit the 
admission of parol evidence to vary, or totally defeat, a written contract tainted 
with fraud. Ibid. 

. Parol evidence is admissible to show the fraudulent use of a deed; or thata 
party receiving an absolute deed, upon a promise that he would dispose of the 
property conveyed by it in a particular manner, refused to perform his promise. 
Ibid. 572. 

The testimony of a witness who speaks positively to a fact, is entitled to more 
consideration than several witnesses whose statements are merely negative.— 
Ibid. 573. 

. Proven specimens of the hand writing of the defendant cannot be given in evi- 
dence to the jury, to be compared by them with the signature to the writing, the 
genuineness of which is controverted. Little, Administrator de bonis non of 
Beazly, deceased, v. Beazly. 703. 
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EVIDENCE—conTinvep. 

24. Where proceedings before a justice of the peace are evidence in a cause, it is 
not necessary to produce the original papers, but sworn copies compared by 
any competent person to whom the justice will intrust the originals for that pur- 
pose, are admissible. Jones v. Davis, 730. 

See Witness, 1. 

See Bills of Exchange and Promissory Notes, 1, 

See Contract, 2, 3. 

See Right of Property, Trial of, 3. 

See Consideration, 1, 2. 

See Record, 1, 2. 

See Witness, 6. 

EXCEPTIONS, BILL OF. 

1, Where an exception is regularly taken during the progress of a trial, but the bill 
of exceptions is deferred to be signed at a more convenient time, and the term 
of the court is terminated after the entry of the verdict and judgment, by the 
Judge’s withdrawing from the bench, and by his refusing to return to it—if the 
Judge refuses to sign the bill of exceptions, it will be allowed by the Supreme 
Court, and ordered to be filed on proof of these facts. Bartlett & Waring v. 
Lang’s Adm’rs. 161. 

See Practice, 14. 

EXECUTION, WRIT OF. 

1, A judgment was rendered against W. M. and W.F. E. and a writ of fieri fa- 
cias issued thereon, against the goods, &c., of W. W. M. and W. F. E.—Held, 
that the insertion of the initial of a middle name, was not such a departure 
from the judgment as to avoid the execution, and that if necessary the judg- 
ment might be aided by the declaration, in which the defendants were describ- 
ed as in the execution. McMahon & Evans vy. Colclough. 68. 

. Where a judgment is confessed for a debt, while the execution describes it as 
being rendered, in consequence of “ the non-performance of a certain promise 
and assumption,” the variance isimmaterial. Ibid. 

. The omission of the words “ late of your county,” after the defendants’ names 
in an execution, though contained in the statute form, cannot be regarded as 
essential to its validity. Ibid. 

. The statute form supposes the damages and costs, for which judgment is ren- 
dered, to be added together, and an execution to issue for the aggregate ; it is 
however, no objection to an execution that it issue for the amounts of each, 
separately stated. Ibid. 

. It is no objection to an execution, that it was not issued by the clerk, or a duly 
qualified deputy—it may be made out and subscribed with the clerk’s name, 
by his direction, and under his supervision, or afterwards adopted by him, 
though the manual Jabor of writing, may be performed by one merely ae 
ed for that purpose. Ibid. 

. Where a notice to the sheriff described the execution as having issued against 
W.M. and W. F. E. but, when produced, it appeared to have issued against 
W. W. M. and W.F. E., the variance was held to be immaterial. McRae et 
al. v. Colclough. 74. 

A sheriff who levies an attachment, or writ of execution, should, in a reason- 
able time thereafter, endorse on the process a memorandum of the property 


56 
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8. 








seized, or, where it consists of so many different articles that they cannot be 
thus conveniently endorsed, then he should make out an inventory, and file it 
with the process. Toulmin vy. Lesesne & Edmondson. 359. 

Whilst an execution issued from the Circuit Court was in the sheriff’s hands, a 
judgment was obtained against the defendant, and his property leyied on and 
sold by a constable, under an execution issued thereon—held, that the lien 
created by the delivery of the execution to the sheriff was, under the act of 
1828, divested by the levy of the constable. Jones v. Davis. 730. 


. Where a sheriff or other officer in the absence of fraud on the part of the pur. 


10. 


chaser, sells more property than is necessary to satisfy an execution, the sale, 
as tothe excess is not absolutely void ; though under some circumstances, it 
may beset aside. Ibid. 

Where an officer is guilty of a breach of good faith in making an excessive levy, 
or sale under execution, he is liable to an action by the defendant in execution; 
and perhaps, a party who has been prevented from obtaining satisfaction of a 
judgment in his favor, may maintain an action against him. Ibid. 


See Chancery, 28. 
See Sheriff, 21. 


EXECUTORS AND ADMINISTRATORS. 


1, 


The act of 1806, [Digest 152, s. 2,] which provides that no action shall be com. 
menced against an executor or administrator, in such capacity, until after the 
expiration of six months from the grant of administration, has no application to 
the action of detinue; as such an action cannot be instituted against an ex- 
ecutor or administrator, in his representative capacity. Sims v. Canfield, Ex’r 
of Johnson. 555. 


See Chancery, 55, 56. 
See Estates of Deceased Persons, 5. 


FERRY. 


1, 


Where a river divides two counties, the Commissioners’ Court of either county 
may establish a ferry over the stream which divides them; which is exclusive 
of the right of either county to establish another ferry within two miles thereof, 
unless in the case of a town at or near the ferry so established ; in which case, 
the right exists in either county to establish an additional ferry, if, in the opin- 
ion of the Commissioners’ Court, the public good demands it, subject only to 
those restrictions pointed out in the statute. Jones, et al. v. Johnson. 746. 


FRAUD. 


1. 


2. 


Fraud will not be implied from the mere falsity of a representation—it is ne- 
cessary to shew that the representation was made with a knowledge, by the 
vendor, that it was untrue, or under circumstances manifesting a recklessness 
of truth, without knowing whether it was true or false. Barnett v. Stanton 
& Pollard. 182. 

The mere omission of the seller to disclose a fact within his knowledge, which 
would materially affect the value of the article, is not a fraud upon the vendee 
—to make it such, there should be a fraudulent suppression. bid. 


3. A vendee, who would rescind a contract for breach of warranty or fraud, must 


act with promptness, and take the legal steps for that purpose as soon as the 
breach or fraud is discovered. If the vendor resides at a distance from the 
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FRAUD—conTINUED. 
vendee, an offer to return a chattel, may be made through the medium of the 
post office. Ibid. 

. A debtor has the right to prefer one creditor to another; that the grantor is in- 
debted at the time of making the deed, or that it is made on the eve of judg- 
ments being obtained against him, are badges of fraud merely, and do not ne- 
cessarily render it inoperative. Williams & Battle v. Jones, Guardian, 314. 

. Possession of personal property remaining with the vendor after an absolute 
sale, is not fraud per se, but a badge of fraud merely, casting on the vendee 
the necessity of showing that the sale is bona fide, and was not made with the 
intent to delay, hinder, or defraud creditors, Blocker, Administrator v. Bur- 
russ, 354. 

. At common law, fraud does not constitute a bar to an action upon a specialty. 
The fraud that avoids a specialty at law, must relate to the execution of the 
instrument. But the jurisdiction of Chancery is much more extensive. Ken- 
nedy’s Heirs and Executors v. Kennedy’s Heirs. 571. 

. When the defendant pleads a payment puis darrien continuance, and under 
that plea, shows the acceptance by the plaintiff, of a certain bill and note in 
discharge of the action, the contract of payment cannot be impeached for traud, 
unless there has been a return, or offer to return, the bill and note received 
under it. Barnes v. Bailey & De Bard. 749, 

See Contract, 6, 

See Warranty, 1, 2. 


FRAUDS, STATUTE OF, 


1, It is not permissible to add to, or vary a contract in writing, by parol evidence; 
unless the party offering such evidence will lay a ground for its introduction, 
by the proof of fraud. Kennedy’s Heirs and Executors v. Kennedy’s Heirs. 
571. 

. Neither the common law, nor the statute of frauds and perjuries, inhibit the 
admission of parol evidence to vary, or totally defeat, a written contract tainted 
with fraud. Ibid. 

. Semble. The statute of frauds was intended to prevent fraud, and not as aco- 
ver under which it may be consummated ; and where such a result would fol- 
low the non-execution of a contract, equity will enforce, or set it aside, though 
its terms are not attested by writing, Ibid. 

. The Legislature which enacted our statute of frauds, must be presumed to have 
been cognizant of the construction placed upon the English statute; and in 
adopting substantially the terms of that enactment, impliedly approved the ju- 
dicial interpretation, which it and similar acts had received in England and the 
United States. Ibid. 573, 

- A deed of gift of goods and chattels, where possession remains with the donor, 
will not under the second section of the statute of frauds, vest a title in the do- 
nee, unless it is recorded ; yet, it may be regarded as a parol declaration of the 
donor’s wishes, and io make it operate as a gift, it is necessary to show that 
the subject was actually delivered, Myers y. Peek’s Administrator. 648. 


- Where a person has the possession of property, under an agreement with an- 
other that he will deliver it to him at a place designated, within a definite peri- 
od, if the person for whose benefit the delivery was to be made, acquiesces in 
the failure to comply with the agreement, without seeking to recover the pro- 
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perty, he must (within the second section of the statute of frauds,) be consider. 
ed as permitting the possession to remain unchanged. Ibid. 

7. Semble. Where the owner of personal property, voluntarily parts with the 
possession to another person, either with or without an express contract, there 
must be a “ will or deed,” declaring the ‘loan, reservation, or limitation of 
use, or property,” proved and recorded, as required by the second section of 
the statute of frauds; or else the absolute property shall be taken to be with 
the possession in favor of creditors and purchasers, bid, 

8. The limitation prescribed by the second section of the statute of frauds, vests a 
complete title in the possessor of personal property, in favor of creditors and 
purchasers, which cannot be defeated by proof, that the purchaser had notice 
of the circumstances under which the possession was permitted, Ibid. 


9. The son being in possession of personal property belonging to his father, the fa- 


ther executed a deed of gift thereof to the son, reserving to himself by the deed 
the possession until his death. The donee and the defendant, who was a pur. 
chaser from him, retained the possession of the property for more than three 
years from the time the deed was made. Held, that to entitle the donor to 
recover, he must show a demand made and pursued by due course of law, or 
a registration of the deed, upon such acknowledgement or proof as is required 
by the second section of the statute of frauds. Oden v. Stubblefield. 684. 


GARNISHEE. 
1. A judgment against a garnishee who has not answered, cannot be sustained 


when the record does not show, either that the garnishee was summoned, that 
judgment nisi, was rendered against him, ora sci. fa. made known, nor any 
other proceeding equivalent toa service. Jones v. Hart & Bosworth. 73. 

. A garnishee must be discharged, if no issue is formed on his answer, when he 
answers that he was once indebted to the defendant by certain notes, three of 
which are outstanding and unpaid ; but as to one, that he was notified by J. E. 
S. & Co., before the service of the summons, that it was held and owned by 
them, and on which they had commenced a suit against him; and as to the 
other two, that he had been notified, since the service of the summons, by C. 
& A. B., that they were held and owned by them, previous to the service of 
the summons. Foster, Nostrand & Co. v. Walker. 177. 


3. A garnishee is not required to determine the validity, or the fact of an assign- 


ment. He may state that he has been notified by a holder of the assignment to 
him of the note, and it rests with the plaintiff to contest the factum of the as- 
signment, by an issue under the statute. Jbid. 

. The suppletory oath, required by the statute to be made by the plaintiff, before 
an issue can be had on the answer of a garnishee, may be made by an attorney, 
agent or factor. Ibid. 

- When the answer of a garnishee admits outstanding notes, given to the defen- 
dant, but, that notice has been given of their assignment to other parties be- 
fore the service of the summons, the oath of an attorney in fact of the plaintiff, 
that he believes the assignment, if any was made, was made subsequently to 
the service of the summons, is sufficient to put the answer of the garnishee in 
issue. Ibid. 

6. Money collected by a sheriff in virtue of an execution, cannot be attached by 
garnishment, as the property of the plaintiff in the judgment ; for while it re- 
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GARNISHEE—conTinvep. 
mains in the sheriff’s hands it is regarded as in the custody of the law. Zur- 
cher v. Magee, Sheriff, &e. 253. 

. Agarnishment may be levied on effects in the hands of a trustee of a deed, and 
if the deed is void in law, the money or effects will be subjected to the pay- 
ment of the debt. Hazard, Administrator v. Franklin, Garnishee. 349. 

. Agarnishment relates to the present time, and money or effects acquired after- 
wards cannot be subjected to the payment of the debt. Jbid. 

. A trustee will be protected so far as he has bona fide disposed of the trust pro- 
perty under the deed, before service of the garnishment, and may retain fora 
debt due himself. bid. 

. A joinder in issue upon the truth of the answer of a garnishee, isa waiver uf any 
previous irregularity. bid. 

. On the trial of an issue, made upon the answer of a garnishee, who claimed to 
hold certain effects of the defendant in execution, by virtue of a conveyance 
from him, proof of what he said at, and previous to the conveyance, for the 
purpose of impeaching the transaction as fraudulent, is not admissible, unless 
the declaration were made in presence of the garnishee. Jones v. Norris, 
surviving partner, &c. 526. 

. Such illegal evidence cannot be made good by the instruction of the court to 
the jury that it should not prejudice the garnishee. bid. 

. A promiesory note or other chose in action, cannot be condemned to satisfy 
the plaintiffs demand. bid. 

. Whether in such a case, garnishment should issue against the persons liable to 
pay such choses in action, or whether a bill in Chancery must be filed for that 
purpose quere. Ibid. 

GIFT. 

1. It is essential to a parol gift of a chattle, that there should be an actual delivery 
of the thing. Sims, by her Guardian, v. Sims, Adm’r. 117. 

2. A father, having rescinded a contract which he had made for the sale of a ne- 
gro woman, belonging to him, called the woman into the yard, and his daugh- 
ter Mary, (a little girl five or six years old,) to the door of his house, and in the 
presence of several persons, his daughter and the slave, called on the persons 
present, to take notice that (the woman) Rachel, was the negro of his daugh- 
ter; and further, “In presence of you all I give this negro to my daughter, 
Mary.” Previous to that time, the father frequently declared that he intended 
to give Rachel to his daughter; and afterwards referring to what had taken 
place at his house in the presence of witnesses, declared that he had thus giv- 
enher. Held, that the evidence of a gift was incomplete, and that to perfect 
the daughter’s title, the father should have parted with the dominion of the 
slave in her favor. Ibid, 

. A father, by deed, conveyed certain slaves to a trustee, for the use of his daugh- 
ter during her life, to be hired out, and the monthly or annual proceeds to be 
paid to her, and at her death the slaves to vest in her children. The daughter 
married, and the husband took possession of the slaves, and hired them out 
for a year, taking the note for the hire payable to himself, and transferred it by 
assignment to one Kernodle ; in the month of March of that year his wife died. 
Held— 

First—That as the slaves vested in the children on the death of the mother, 
the title will draw after it the right to the hire of the slaves after that period. 
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Second—That under the statute of this State, the assignee of the husband, 
though a bona fide purchaser, without notice, was in no better situation than 
his assignor, and affected by all equities which would bind him, and must there. 
fore be considered a trustee for the amount of the hire of the slaves, which ac. 
crued after the death of the owner of the life estate. Lucus, Guardian, &c. y. 
Kernodle, et al, 199, 

. Although a ceed undertaking to convey property, recites a valuable considera. 
tion, as an inducement to its execution, it is, notwithstanding, competent for a 
creditor of, or purchaser from the grantor, to show, that it was intended asa 
mere gift. Myersv.Peek’s Adm’r. 648. 

- A deed of gift of goods and chattels, where possession remains with the donor, 
will not, under the second section of the statute of frauds, vest a title in the 
donee, unless itis recorded; yet, it may be regarded as a parol declaration of 
the donor’s wishes, and to make it operate as a gift, it is necessary to show that 
the subject was actually delivered. Ibid. 

Where a gift has not become complete by the registration of the deed, or the 
delivery of the thing, an undertaking by the donor to deliver the property at 
some particular place, is gratuitous, and confers upon the intended donee no 
legal right. bid. 

Where a father delivered a slave to a friend for the purpose of effecting a gift 
to an absent infant child, but immediately took the slave into his possession 
again, and retained the possession of her for several years, until he sold her— 
employing her as his own property: Held, that the delivery was not such an 
act as divested the father from the dominion or property of the slave, or pre. 
vented him from reclaiming her; though the law might be otherwise, if the 
delivery had been made directly to the child. Durett v. Sewall. 669. 

. The son being in possession of personal property belonging to his father, the 
father executed a deed of gift thereof to the son, reserving to himself by the 
deed, the possession until hisdeath. The donee and the defendant, who was 
a purchaser from him, retained the possession of the property for more than 
three years from the time the deed was made. Held, that to entitle the donor 
to recover, he must show a demand made and pursued by due course of law, 
or a registration of the deed upon such acknowledgement or proof as is re- 
quired by the second section of the statute of frauds. Oden v. Stubblefield, 
684. 

See Husband and Wife, 1, 3, 4. 


GUARANTY. 

1. To charge a guarantor on his letter of credit, it is necessary that he should be 
notified that the guaranty was accepted, and the credit given, within a rea- 
sonable time afterwards ; and also, that demand be made of payment of the 
principal debtor, within a reasonable time after the maturity of the debt, and 
notice to the guarantor of the failure to pay. Lawson, et als. v. Townes, Oli- 
ver& Co. 373. 


GUARDIAN AND WARD. 

1. Infants must, in order to the recovery of their rights, sue in their own names 
by their guardians, instead of making their guardians principal actors in the 
cause ; and this is.the rule, as well in equity as at law. Bowie v. Minter, et 
als. 406. 
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2. Where an individual, describing himself as the guardian of certain infants, files 
a bill in his own name, the infants cannot file a supplement thereto, or an 
original in the nature of a supplemental bill, which shall give them the advan- 
tage of the suit commenced by their guardian ; and though one of the infants, 
who isa female, marry, herself and husband cannot file a bill of revivor and 
supplement, because she was not a party to the original cause. Ibid. 407. 

3. A bill filed by infants on attaining their majority, or marriage, which refers 
to one filed by their guardian, in his own name, while they were in wardship, 
but does not recite its substance, will not authorize a decree in their favor, 
such as the guardian himself sought. bid. 

See Chancery, 37. 
See Orphans’ Court, 1. 


HUSBAND AND WIFE. 

1. A gift or bequest to a married woman and her children, born and thereafter to 
to be born, does not invest her with an estate to her sole and separate use, in- 
dependent of the marital rights of herhusband. Dunn & Wife, et al. v. The 
Bank of Mobile, et al. 152. , 

. A bequest to a married woman and her children, born and thereafter to be 
born, makes them tenants in common—joint-tenancy and its consequences be- 
ing abolished inthis State. Ibid. 

. If the right of the husband has vested, by his possession of property given to his 
wife and children jointly, the share of the wife may be levied on by an execu- 
tion against the husband; but the children may, by suit in equity, enjoin pro- 
ceedings upon the execution until partition is made, &c. Ibid. 
Semble—If the marital rights of the husband have not attached upon property 
given tothe wife, the latter may apply to equity to prevent the husband from 
obtaining the possessien until he makes a suitable settlement upon her. Jbid. 

. In an action brought to recover damages for an assault and battery, by the wife 
of the defendant on the wife of the plaintiff, the admissions of the wife of the 
former cannot be given in evidence to charge her husband. Hussey & Wife 
v. Elrod & Wife. 339. 

See ———_—_—_—__, 17, 18. 

INDICTMENT. 

1, In an indictment founded upon a statute introductive of a new offence, it is 
sufficient to describe the offence in the terms of the act. The State v. Click. 
26. 

2. The reversal of a judgment of the Circuit Court, ina criminal case, upon points 
referred as novel and difficult, does not make it necessary that the accused 
should be indicted anew, when the cause is sent back for another trial, unless 
the indictment was adjudged insufficient. The Statev. Hughes. 102. 

See Statute, 27. 

INDORSER AND INDORSEE. 

1, The return by the sheriff of no property to an execution, at the suit of the in- 
dorsee against the maker of a promissory note, is conclusive to fix the liability 
of the indorser, when the other requisitions of the statute have been complied 
with. And such return may be made at any time after the reception of the ex. 
ecution by the sheriff, who is liable tothe indorser if the return is falsely made. 
Reese v. White. 306. 
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2. Ifthe payee of a note or bill, or any person whose name appears thereon pre. 
vious to the last indorser, offer it to a bank to be discounted, for his benefit, the 
transaction on its face imports, that the last indorsement was made to enable 
the offerer to raise money’ by its negotiation. Mauldin vy. The Branch Bank 
at Mobile. 503. 

3. An indorser is not a surety within the meaning of the act for the relief of secu. 
rities, Aik. Dig. 385, nor entitled to the benefit of the 6th section of that law; 
although such indorsement was made for the accommodation of the maker of 
the note, Bates v. The Branch Bank at Mobile. 689, 

4. An indorsee of a note instituted suit against the maker to the County Court of 
the county in which he resided, and which was the first court after the matu- 
rity of the note, which writ was returned not found, whereupon he dismissed 
the suit and commenced anew to the next court held for the county, which 
was the Circuit Court; obtained judgment and return by the Sheriff of no pro. 
perty found—Held, that in a suit by the indorsee against the indorser a de. 
claration alledging these facts was good. Person v. Mitchell. 736. 

See Partner and Partnership, 12, 13. 
INFANT. 

1. A decree against infants need not prescribe atime within which they may 
impeach it after attaining their majority—the statute ascertains the time, and it 
need not be repeated in the decree. Kennedy’s Heirs and Executors v. Ken. 
nedy’s Heirs. 574. 


INTEREST. 

1. The defendant made his promissory note, by which about twenty-seven months 
after date he promised to pay to plaintiff, as attorney, &c., of the Connecticut 
Asylum, &c., “at Hartford, for the education and instruction of the deaf and 
dumb, the sum of three thousand three hundred and thirty-nine dollars and 
eighteen cents, at the Mechanics’ Bank, in the city of New York, with law- 
ful interest from the date till paid, (but if the principal sum shall be punctually 
paid when due, then, in that case, and not otherwise, the interest is to be de- 
ducted,) value received, Tuscaloosa, State of Alabama, 3d February, 1841.” 
Held, that the fair intendment is, that the contract, which occasioned the ma- 
king of the note, required the payment of interest from its date, but the high 
rate of exchange (of which the history of the times afford ample evidence,) on 
the North Eastern cities, and the risk in effecting a remittance thither, in- 
duced the payee to agree to remit the interest, if payment was promptly made. 
And the defendant not having paid the principal at maturity, was liable to pay 
interest from the date ofthe note. Ely, use, &c. v. Witherspoon. 131. 

JUDGE DE FACTO, 

1. The official acts of a Judge de facto, whose title to the office has not been ad- 
judged insufficient, are valid and irreversible. Mayo, et als. v. Stoneum, Ex’r, 
&c. 390. 


JUDGMENT AND DECREE. 








1. Where it appears that the defendant confessed a judgment, but the considera- 
tum est per curiam is, that the plaintiff recover of the defendants “ the sums6 
assessed, as aforesaid,” &c.; the term “ assessed,” will mean nothing less than 
“confessed.” McMahan & Evans v. Colclough. 68. 
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2, When a judge fails, or even refuses, to sign the minutes of the court over which 
he presides, this does mot invalidate the record ; the fifteenth section of the act 
of 1819, Aikin’s Digest, 245, s. 28, is merely directory to the judge. Bartlett 
& Waring v. Lang’sadm’rs. 161. 

. The proceedings and judgment of a court of a sister State were certified by the 
clerk and attested by the presiding judge; the proceedings were in form such 
as are had in courts of record, and the declaration was such as is usual, where 
the cause of action is an exemplification of the jzdgment of a court of record 
of a sister State. Held, that it would be intended, without further proof, that 
the court rendering the judgment, is a court of record—the plea not putting 
that fact in issue, but denying the existence of such a record as the plaintiff 
alledged: Hughes v. Harris. 269; 

» When the judgment entry shows that the parties appeared, and there is a find- 
ing by the jury, this court will presume it was on a proper issue, although no 
plea appears in the record. Lucas v. Hitchcock. 287. 

. When the judgment entry shows that the parties appeared, and the jury found 
for the defendant, and assessed damages in his favor, over and above the claim 
of the plaintiff, and the court renders judgment in his favor for that amount, 
although no plea appears in the record, the judgment will be supported ; it 
being a more reasonable presumption, that a plea was once filed, than that no 
plea ever existed in the cause, on which such a finding could be made. Ibid. 

. When a judgment assumes to be founded on an award, neither the cause of 
action, indorsed on the writ, nor that disclosed by the declaration will be look. 
ed to, to supportit. To sustain such a judgment, the order of reference must 
be shewn by the record. Halsill v. Massey. 300. 

. Where a power of attorney was copied at length into the transcript of the re- 
cord, authorizing the confession of a judgment, but was not by order of court, 
or otherwise, made a part of the record, it cannot be regarded as such on error. 
Hodges & Puckett v. Ashurst & Sons. 301. 

. It is competent for a court, having jurisdiction of the subject matter, to receive 
the confession of a judgment, though no suit had been commenced. Ibid. 

See Garnishee, 1. 

See Chancery, 30. 

See Verdict, 8. 

JURY. 
See Criminal Cases and Proceedings in, 13. 
LEX LOCI AND LEX FORI. 

1, The courts of one State cannot judicially know what are the laws of another. 
If, therefore, the lex loci contractus dispensed with the necessity of demand 
and notice, it should be alledged in the pleadings, that it may be proved if de. 
nied. Mims v. The Central Bank of Georgia. 294. 

2. The common law of the State being derived from a common source, in the 
absence of proof to the contrary, it will be presumed to be the same in all.— 
Ibid. 

3. The time within which suits may be brought, or the mode in which they shall 
be instituted, relate to the remedy, and do not affect the obligation of a con- 
tract—therefore, where, by the act of incorporation of a bank in Georgia, the 
bank was permitted to join separate indorsers in the same action, if the bank 


57 
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sue in this State, on a note made to it in the State of Georgia, it must bring 
separate suits—such being the law of this State. Givens and Herndon v. The 
Western Bank of Georgia. 397. 


4. The courts of this State will give effect to a contract, according to the !aw of the 


5. 


place where it is to be performed, unless it violates some law of the lex fori, or 
comes in contact with the established policy of the couatry ; but the remedy is 
governed by the law of the lex fori. Ibid. 

Every indorsement is a new contract, the rights and liabilities growing out of 
which, are to be ascertained by the law of the place where the indorsement is 
made. Ibid. 


LIEN. 


1. 


3. 


Whilst an execution issued from the Circuit Court was in the sheriff’s hands, a 
judgment was obtained against the defendant, and his property leyied on and 
sold by a constable, under an execution issued thereon—held, that the lien 
created by the delivery of the execution to the sheriff was, under the act of 
1828, divested by the levy of the constable. Jones v. Davis. 730. 

When a bond is taken by the sheriff, conditioned to detain the steam boat ceiz- 
ed, if judgment of condemnation shall be given and execution issue, this is not 
a compliance with the statute ; nor is the lien upon the boat discharged. The 
court may, notwithstanding, proceed to condemnation of the boat, and order 
its sale. Bierne & McMahon v. The Steamboat Triumph. 738. 


LIMITATIONS, STATUTE OF. 


1, 


3. 


When several promissory notes are secured by mortgage on lands, and the 
mortgagor devises a portion, and sells the remainder of the mortgaged lands, 
and dies, the remedy on the mortgage is not barred; although the holder of 
the notes omits to present them for payment, to the personal representative of 
the deceased mortgagor, within eighteen months; and is, by such omission, 
barred of his remedy against such personal representative. And there is no 
distinction between the case of a mortgagee, in or out of possession of the 
mortgaged premises. Inge,etals.v. Boardman. 331. 

In defence of a bill to redeem, it is not necessary for the defendant to plead or 
insist on the statute of limitations, if the complainant in his bill, or by evidence 
in support of it, shews that he has no subsisting title. Sims v. Canfield, Ex’r 
of Johnson. 555. 

When slaves have been passed under a claim of title for a period analagous to 
the statute of limitations, the possession operates not only as a bar, but also in- 
vests the possessor with the absolute property. bid. 


4. The action of detinue is the only one at law analagous to a bill to redeem a 


specific chattel ; and so far as the statute of limitations can have any bearing 
on such a bill, itis to be considered precisely as if it was an action of detinue 
atlaw. Ibid. 


See Mortgage, 14, 15. 
MANDAMUS. 


1, 


Ifa Chancellor refuses to proceed according to the mandate of the Supreme 
Court, in a cause in which his decree has been reversed, and the proper de- 
Cree rendered by the Supreme Court, the proper mode to arrive at the justice 
of the case, is to require him to proceed by writ of mandamus. Johnson, et al. 
v. Glasscock, et al. 519. 
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2. A peremptory writ will not, however, be issued in the first instance on petition ; 
but only a rule on the Chancellor to shew cause why the writ should not issue. 
Ibid. 

3. When the direction contained in a mandate of this court, is precise and unam- 
biguous, it is the duty of the subordinate court to carry it into execution. And 
it ought not to decline obedience upon a supposition that the court has inad- 
vertently or otherwise committed anerror. bid. 


MORTGAGE. 

1. In a case where the defendants are adults, it is not error to decree a sale of 
mortgaged premises, without first ascertaining by the report of a Master, wheth- 
er the amount due might not have been raised by the sale of a part of the mort- 
gaged premises ; unless it be suggested that such a reference is proper. Tick- 
ner v. Leavens’ Ex’r. 149. 

. In the case of a debt secured by a mortgage on property, the debt is the princi- 
pal, and the mortgage merely an incident—an assignment of the debt there- 
fore, is an assignment of the mortgage also, unless otherwise expressed in the 
transfer. Emanuel & Gaines v. Hunt. 190. 

. An allegation in a bill, that the note was assigned, is equivalent to an allegation 
that the mortgage was assigned also. Jhid, 

. When property is sold under a decree foreclosing a mortgage, and the property 
is purchased by the mortgagee, the biddings will be opened and a re-sale or- 
dered before the confirmation of the sale, if an advance of not less than ten 
per cent. on the former sale is offered, and the money deposited in Court; but 
no re-sale will be ordered, when the deposit is less than two hundred dollars. 
Littell v. Zuntz. 256. . 

. When the property is purchased by a stranger, the sale will not be set aside 

for mere inadequacy of price, no matter how gross, unless there be some unfair 
practice at the sale, or unless there is surprise without fault on the part of 
those interested, and in no ease of this description, after confirmation of the 
sale, unless fraud can be imputed to the purchaser, which was unknown at 
the time of the confirmation. bid, . 
When a sale js thus set aside, the purchaser cannot be charged with rent, un- 
less he has actually received it, and will be entitled to a return of the purchase 
money with interest, all sums laid out in improyements, his costs and expenses 
and a liberal allowance for his trouble. Ibid. 


The prevalence of Yellow Fever at the time of the sale, which, by causing the 
removal of a great portion of the population, and the suspension of business, 
prevented fair competition, held a sufficient excuse for the absence of the party 
interested from the sale, and the property having sold greatly below its value, a 
sufficient reason for setting aside the sale and ordering a re-sale of the premi- 
ses. Ibid. 257. 

- When a bill is filed to foreclose a mortgage, the personal representative of th 
deceased mortgagor is not a necessary party. Those only who are entitled to 
the equity ef redemption are necessary parties. Inge, et als. v. Boardman. 
331, 

9. When the record, in a suit to foreclose a mortgage, shews that the notes and a 
copy of the mortgage, were used in evidence at the hearing, it will be presumed 
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in the absence of exceptions, that the proper proof was made, and the objec. 
tion comes toe late in an appellate court. bid. 

10. A decree for a foreclosure and sale of mortgaged premises, is not erroneous, 
because it does not expressly require the master to report his proceedings to 
the court, but directs him to make a deed to the purchaser. Cullum, et al. y. 
Batre’s Ex’rx. 415. 

. The distinction between a pledge and a mortgage of personal estate is, that in 
the former, the title is retained by the pledgor; but, in the latter, it passes to 
the mortgagee, subject to be divested if the condition of the mortgage is per. 
formed. Simsv. Canfield, Ex’rof Johnson. 555. 

. It is yet an open question in this State, whether the mortgagor, after a default 
in the condition of the mortgage, can divest the legal title of the mortgagee 
then in actual possession, so as to entitle the former to maintain trover or de. 
tinue against the latter. Ibid. 

. But if it is admitted that trover or detinue, under such circumstances, will lie, 
Chancery, notwithstanding, has jurisdiction of a bill filed by the mortgagor to 
redeem a mortgaged slave. Ibid. 

. A bill shows the mortgage of a slave the 29th June, 1839, to secure 2 sum of 
money to be paid in two months. The mortgagee took peaceable possession 
of the slave in October of the same year, and held it under claim of title until 
his death, when it passed to his executor, and they together held it for more 
than six years previous to suit commenced. Held, that the claim of the mort. 
gagor was extinguished by lapse of time; and that the title of the mortgagee 
had become indefeasible. Ibid. 

. When possession of the mortgaged slave is retained by the mortgagor until the 
default in the condition, the statute does not commence running until the 
mortgagee acquires actual possession of the slave. Ibid. 

See Chancery, 33, 34, 35, 36, 37. 

NOTARY PUBLIC. 

1. The release of a debt, or unliquidated demand, is not proved by the certificate 
of a notary public under his notarial seal, certifying that the same was ac- 
knowledged by the party executing it: and the rule of the common law, which 
excludes such evidence, is not varied by the act of 1803, *“ concerning notaries 
public,” unless perhaps it be shown that such an instrument is “ commonly 
proved or acknowledged before notaries within the United States.” Hill v. 
Norris. 640. 

OFFICERS AND PROCEEDINGS AGAINST. 


1. Wherever the constitution provides for the election of any civil officer, by the 
people, the right to exercise the office is derived from the election, and the com- 
mission issued by the Governor, is only evidence of the right. If one is com- 
missioned who has no right, he exercises the franchise without authority, and 
it may be resumed by the State, when its judicial tribunals have ascertained 
the fact of usurpation in the mode prescribed by law. Wammack v. Hollo- 
way. 31. 

2. The right to exercise an office is as much a species of property as any other 
thing capable of possession ; and to wrongfully deprive one of it, or unjustly 
withhold it, is an injury which the law can redress in as ample a manner 8 
as any other wrong; and conflicting claims to exercise it, must be decided in 
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OFFICERS AND PROCEEDINGS AGAINST—continvep. 
the same manner as other claims involving any other right, if either of the 
claimants insists on a trial by jury. bid. 


See Statute, 3. 
See Statute 4, 5. 
See Execution, Writ of, 9, 10. 


ORPHANS’ COURT. 

1. The Judges of the County Courts of this State have no authority to appoint 
guardians, either for the persons or estates of minors, whose fathers are living. 
Hall v. Lay. 529. 

2. Since the creation of separate Chancery Courts, a cause cannot be transferred 
from the Orphans’ Court to the Circuit Court, but it seems, in such a case, 
Chancery would have jurisdiction. The Heirs of Bond v. Smith, Administra- 
tor. 660. 

PARTNERS AND PARTNERSHIPS. 

1, J. & H.in Mobile, and S. & S. in Tuscaloosa, were joint owners of a steam 
boat, and had been engaged in running it as a general freighter, between Mo- 
bile and Tuscaloosa. S. &S., without the knowledge of J. & H., sold their 
interest to H. & D., who were the former Captain and Clerk of the boat, and 
shipped on board the boat, one hundred bales of cotton for Mobile—on the 
downward passage the boat was sunk and the cotton lost—held, that al. 
though a stranger could recover from J. & H. for a loss caused by negli- 
gence or want of skill, notwithstanding the sale of the interest of S. & S., that 
that S. & S. could not, without proof that J. & H. either expressly or by impli- 
cation, consented torun the boat for freight, in partnership with the new joint 
owners. Jones,etal.y.Scott. 58. 

. One joint owner of a steamboat may sell his interest in the boat, without the as- 

sent of the other proprietors, and the purchaser will become a tenant in com- 
mon with the other joint owners. Ibid. 
The act of February, 1839, which authorizes an action to be brought against 
the representatives of a deceased partner, upon an affidavit being made, that 
the survivor is insolvent, &c., as it merely gives a remedy at law, in a case in 
which the remedy was in equity, without any interference with the right, ope- 
rates retrospectively, so as to embrace liabilities incurred previous to its pas- 
sage. Bartlett & Waring v. Lang, Adm’rx. 401. 

. General reputation cannot be given in evidence, to establish the existence of a 

co-partnership between individuals. Carter, Hogan and Plowman v. Doug- 
lass. 499, 
A partnership is bound for the acts of each of the partners, (done in the name 
and apparently on account of the firm,) while it is supposed to exist ; and to re- 
lieve themseives from this responsibility, they must give a reasonable notice, 
that they are no longer partners. Mauldin v. The Branch Bank at Mobile. 
502. 

- In respect to all persons who have had no previous dealings with the firm, a 
constructive or implied notice ie sufficient. This is usually given by adver- 
tisement in a newspaper, published at the place where the firm was establish. 
ed, if any, if none, then in a paper published convenient thereto ; and some- 
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times, for the greater caution, in a paper published at a point where the firm 
had been accustomed to do business. Ibid, 
As it respects persons having previous dealings with the firm, notice of dissolu. 
tion must be specially addressed, or personally communicated to them, This 
rule, however, has sometimes been so far relaxed, as to allow eircumstances to 
be proved for the consideration of a jury, from which they may infer that per. 
sonal notice was received. hid. 
In regard to nutice of dissolution, it is sufficient, if the severance of the part. 
nership is made as notorious as the partnership itself; and as one partnership 
may be more extensively known than another, it follows, that the same degree 
of publicity is not necessary to inform the world of the severance of every firm, 
Ibid, 
The reasonableness of notice of the dissolution of a partnership, is a mixed 
question of law and fact, to be submitted to a jury, for their decision, under 
the direction of the court. Ibid. 
Notice of the dissolution of a partnership, published in one of the usual adver. 
tising Gazettes of the place where the business was carried on, and in a fair 
usual manner, is not only presumptive, but conclusive evidence of notice. 
Ibid. 
A party receiving a security in the firm name, after dissolution, may for the 
purpose of showing that notice had not been sufficiently diffused, prove that the 
partnership was more extensively known than the jury would be warranted in 
inferring from the nature of its business. Ibid. 
One partner cannot, without the assent of his co-partner, give a security in the 
firm name, for the payment of his individual debt ; nor can he without such as. 
sent lend the partnership name as a surety, indorser or guarantor for a third 
person. Ibid. 
A person receiving such security from an individual partner, could not recover, 
because he would be particeps doli; yet, if the paper were of such a charac. 
ter as to be subject to the law merchant, an innocent indorsee, acquiring it 
in the usual course of trade, might maintain an action against the partnership, 
Ibid. 503. 
The burthen of proving the assent of the co-partners, to the use of the partner- 
ship name by one of the partners, lies upon the person taking the security. 
Ibid. 
Where the writ describes the defendants as partners, and is returned executed 
generally, or oneither of them, the prima facie intendment, according to the 
practice under the statute of 1818 is, that the defendants are partners, and the 
service of process is sufficient to bring them all before the Court. Fowlkes & 
Co. v. Baldwin, Kent & Co. 705. 
Semble. If a judgment is rendered against a party who ig not a partner, and 
who was not served with process, it will be competent for q court of equity to 
perpetually enjoin its recovery. Ibid. 
Where one of several defendants sued on a promissory note as partners, propo- 
ses to show, that he was not a partner, he must interpose a plea supported by 
affidavit, which puts in issue the making or adoption of the note by him.— 
Ibid, 
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PENALTY. 

1. Where articles covenant for the performance of several things, and stipulate for 
the payment of a sum in gross, in the event of a breach, the sum expressed 
will be regarded a penalty ; and, if the parties would stipulate the damages in 
such a case, they should express the sum to be paid upon each distinct breach. 
Watt’s Ex’rs v. Sheppard. 425. 

. Where a large sum is agreed to be paid, upon the non-payment of a smaller, 
sum; or the non-performance of a duty, the damages resulting from which may 
be ascertained with reasonable certainty, ard which is much less than the sum 
expressed, that sum will bea penalty. Ibid. 

3. Where the damages resulting from a breach of contract are certain, and the 
sum expressed in one event would be too small, and in another too large, it cans 
not be considered liquidated damages. Ibid: 426. 

4, The terms ‘* penal sum”—* liquidated damages,” &c. are not conclusive to 
show the true character of the sum agreed to be paid in the event of non-per- 
formance of acontract. Ibid. 

5. Itis permissible to show by proof, the value of property agreed to be conveyed, 
or delivered ; and the consideration moving from the other party therefor, as 
criteria by which to ascertain, whether a sum agreed to be paid upon default, 
is a penalty, or liquidated damages. Ibid. 

6. A party undertook to make a title to a large tract of land, and upon a failure to 
comply with his contract, either in whele or in part, agreed to pay to the obligee 
the sum of ten thousand dollars, as stipulated damages. This sum was about 
the value of the entire tract, at the time the contract was entered into ; the obli- 
gee received a title for part of the land, and sought to recover the sum stipulat- 
ed, for failing to perfect title to the residue—Held, that the obligee might have 
refused a title to a part, until it was completed to all; but, having received it, 
he could not recover as for an entire breach—if ten thousand dollars was a 
fair estimate for a failure to convey all the land, it was too much for a part. 
Ibid. 

See Damages, 5, 8. 

PLEADING. 


1, A plea of freehold and permanent residence in the county, other than that where 
the suit was commenced, is good asa plea in abatement when it states the facts 
which authorize an exemption from suit in that county, although it begins and 
concludes as a plea to the jurisdiction, but does not set out the proper jarisdic- 
tion in affirmative terms. Prim and Abbot v. Davis. 24. 

. It is not essential that a plea in abatement should be verified by the oath of the 
defendant, or that it should be signed by him; its trath may be shown by the 
affidavit of another person ; and it may be signed by counsel. Ibid. 

- If an action of debt can properly be maintained on a bail bond, it does not fol- 
low that the action is local ; such an action is liable to be abated on the plea of 
the defendant if he is not sued inthe proper county. bid. 


The plea of non-claim within eighteen months, pleaded to a suit brought with- 
in less than six months after the liability accrued, isa nullity. Evans’ Adm’r v. 
Steel, 114, 

. The plea of the statute of limitations to a suit, brought within less than six 
months after the liability accrued, is a nullity. bid. 
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PLEADING—conTINUvUED. 


6. In an action against the indorser of a promissory note, the declaration should 


10. 


il 


12. 


13. 


14 


. 


15. 


16. 





alledge a demand, refusal and notice, or something equivalent: Mims v. The 
Central Bank of Georgia. 294. 


. Where a defendant pleads an affirmative plea, the onus of proving which lies 


upon himself, the most regular course would be to reply, or demur to it; yer, 
if the defendant does not appear to sustain his plea, and a judgment by default 
is rendered in favor of the plaintiff, it will not be reversed on error ; for the ir. 
regularity was one from which no injury resulted. Dougherty v. Colquitt, 
use, &c. 337. 


. Where the declaration sets out a legal liability, and avers a subsequent promise 


to pay “‘ on request,” such an averment will be regarded as a mere consequence 
of the cause of action disclosed, and the declaration will be good, though it is 
not alledged that a request was made. Henderson v. Howard, Copeland & 
Co: 342. 

When the liability of the defendant depends on notice of a particular fact; such 
notice must be specially averred, and the general averment, “of all which 
the defendant had notice,” at the close of the declaration, will not be sufficient 
on demurrer, though it would be aided by verdict. Lawson,et als. v. Townes, 
Oliver & Co. 373. 

An allegation in the declaration, of the time when the credit was given, is nota 
description of the note, and will not authorize the rejection of the note, the 
date being different from the alledged date of the credit. Ibid. 

The plea of the statute of non-claim, must be pleaded specially. The facts 
which, under that plea, may be given in evidence, cannot be available to an 
executor or administrator, under the general issue. The Adm’rs of Mardis v. 
Smith. 382. ' 

The declaration states that the note sued on, was made in “ Kemper County, 
Mississippi ;” held that the meaning of the averment was, that the note was 
made in the State of Mississippi, and as it must be held to be there payable, un- 
less shown to be payable elsewhere, it was error to take judgment by default, 
and compute the damages without proof of the rate of interest of the State of 
Mississippi. Dunn v.Clement. 392. 


In proceeding on a penal bond, the plaintiff may declare for the penalty ; or, 
under the act of 1824, “ regulating proceedings on penal bonds,” he may set 
out the condition, either in whole or in part, and assign one or more breaches ; 
or, if the defendant puts in a plea, which does not tender an issue, he may as- 
sign breaches in his replication : and, where judgment is rendered for the plain- 
tiffon demurrer, or by default, if he has not previously assigned breaches, he 
may suggest them on the roll. Watt’s Ex’rs v. Sheppard. 425. 

lf the declaration be substantially defective in the assignment of breaches, the 
plaintiff will not be allowed to strike them out after demurrer, on the ground 
that the declaration is good without them. Ibid. 

In assigning breaches, it is sufficient to state the intention of the parties, as it 
may be collected from the entire instrument, without using the precise terms in 
which the intention isexpressed. Ibid. 

A breach must be so assigned as to show, that the contract has been broken, 
and that the plaintiff has a cause of action. bid. 
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17. 


18. 


19. 


20. 


It is not necessary that the breach assigned, should negative the performance 
of the defendant’s contract in toto ; if it has been performed in part, it is enough 
to aver a non-performance as to the residue. bid. 


Where several breaches are assigned if the defendant demurs to the whole, if 
one be good, the declaration will not be held ill; the correct practice is, to de. 
mur to the breaches severally, or only to such as are defective. Ibid. 


In the assignment of breaches, the plaintiff should not go beyond the defen- 
dant’s contract, so as to make it uncertain whether it has been broken; yet 
surplusage furnishes no ground for demurrer. Ibid. 


A plea recited certain rules and regulations of the State Bank, proposing to 
make advances on cotton, on certain terms and conditions, particularly set 
forth in the rules and regulations—that pursuant thereto, one Major Cook, pre- 
tending to act as agent of the bank, advanced to the defendant, Bates, seventy- 
nine thousand six hundred and thirty-two dollars, and received from him one 
thousand and twenty-two bales of cotton; that thereupon the said Cook exe- 
cuted a receipt, or statement setting forth the receipt of the cotton, and ad- 
vance of the money aforesaid, under the rules and regulations aforesaid ; where- 
upon, the defendants executed the bill of exchange sued on, and fifteen others, 
amounting in all to the sum of money advanced, which were delivered to the 
said Cook ; then follows an averment that the said sum of money was received 
for, and on account of, the cotton so delivered, and not for, or on account of 
the said bills of exchange; but that the bills of exchange were to be held by the 
bank, for the purpose of securing to it the payment of such sums as the nett 
proceeds of the cotton, when sold, might be less than the sum of money advan- 
ced upon it: Held— 

First—That this last averment of the plea was not the averment of an inde- 
pendent fact unconnected with the rest of the plea; but was a conclusion of 
the pleader from the facts previously averred. 

Second—That, if it was considered as a separate averment, unconnected 
with the preceding averments, then the plea would be bad, as it would offer 
two Cistinct issues of fact; one upon a contract made pursuant to, and by au- 
thority derived from, the ‘rules and regulations of the bank ;” and another on 
a contract made without reference to these rules and regulations. 

Third—That the plea did not question the regularity of the appointment of 
Cook, but impliedly affirmed it. 

Fourth—The contract described in the plea, is not a dealing in ‘‘ goods, 
wares and merchandise,” within the meaning of the prohibition, contained in 
the 20th section of the charter of the bank. Bates & Hines v. The Bank of 
the State of Alabama. 451. 


The plea is demurrable, because if issue were taken on it, it would admit the 
introduction of parol testimony, to contradict the legal effect of the contract. 
Ibid. 452. 

The act of 1811, which requires that the execution of a writing sued on shall 
only be denied by plea, supported by the affidavit of the defendant, does not 
prescribe a plea different in form, from what was proper at common law;to 
throw upon the plaintiff the onus of proving the genuineness of the writing. 
Mauldin y. The Branch Bank of Mobile. 502. 


= 


JX 








794 INDEX. 


PLEADING—conrtinvueEp. 

23. In proceedings, at the suit ofa bank, by notice and motion, special pleading is 
dispensed with. Although the plea of non-assumpsit, supported by affidavit, 
would put in issue the fact, whether an indorsement was made by the party 
















































sued ; yet, an indorser may interpose a formal denial tendering an issue, ac. 
companied by an affidavit ; and in a summary proceeding this will be regular. 
Ibid. 

24. Where a defendant pleads in bar, he cannot object, on the trial before a jury, 
that the writ bears test before the cause of action accrued. Such objection is 
good on pleain abatement. Jones v. Yarborongh. 524. 


25. A note which, on its face, is made negotiable and payable at the Branch of 
the Bank of the State of Alabama, at Mobile, cannot be given in evidence, 
under a declaration describing a note as payable generally. Pucket v. King, 
Upson & Co. 570. 

26. After plea, pleaded in an action of trespass to try title, no objection can be ta- 
ken to the declaration, either for form or substance, unless the insufficient 
description is carried into the verdict and judgment. Ware v. Bradford. 
676. 

27. Where one of several defendants sued on a promissory note as partners, propo- 
ses to show, that he was not a partner, he must interpose a plea supported by 


affidavit, which puts in issue the making or adoption of the note by him.— 
Fowlkes & Co. v. Baldwin, Kent & Co. 705. 


28. A plea which denies that the writing declared on, is the defendant’s act in law, 
or insists that it was not intended to impose any legal objection or duty upon 
upon him, must be verified by affidavit; aliier, where a mere legal question is 
raised upon an inspection of the paper, whether the defendant is personally 
responsible. Lazarus; use, &c. v. Shearer. 718. 

See Bail, 4. 

PRACTICE. 


1, A judgment may be amended nunc pro tunc at a succeeding term of the 
court, if there be sufficient evidence to amend by. Brown v. Bartlett. 29. 
The word “ dismissed,” found opposite the case on the docket of the judge, in 
his hand writing, will not of itself be sufficient to authorize an amendment of the 
judgment at a succeeding term, so as to make the defendant liable for costs 
Ibid. 

3. A writ of error is not the proper mode for the removal of a cause from a court 
of reveriue and roads, to a superior tribunal. Where a new jurisdiction is cre- 
ated by statute, and the court exercising it, proceeds in a summary method, or 
in a course different from the common law, a certiorari is the appropriate re- 
medy. Ex parte Tarlton. 35. 

A resident, who is served with process within the county of his residence, can- 
not properly be sued in another county, unless he is sued jointly with some 
other person, jointly liable; and in such a case, the appropriate indorsement 
must be made on the writ as required by the statute, or the suit may be abated 
on plea. Deforest, Morris & Wilkins v. Elkins. 50. 

5. When an interlocutory judgment by default, has been irregularly taken in an 
attachment suit against non-resident defendants, if they afterwards appear 
and plead to issuc, the irregularity will be considered as waived, and is not # 


2 
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PRACTICE—conTINUED. 


sufficient reason for the reversal of a judgment obtained against them on ver- 
dict. Corley and others v. Shropshire. 66. 

Where there is more than one representative of a deceased person, the writ 
must be served on all; but, if one resides out of the State, he need not be sued: 
J.H.& L. S. Owen v. Brown. 126. 


. When one becomes a party to a suit, as the administrator of him by whom it 


was instituted, it is unnecessary to set out the letters of administration ; as the 
defendant in such a case, is presumed to be always before the court, and has 
the opportunity to controvert the right of the person offered to become a party, 
when he is proposed as such. Innerarity v. Frowner. 150. 

When a suit is continued, and the continuance entered of record, the parties 
are then discharged from attendance until the next term. It is erroneous af. 
terwards, and during the same term, to proceed to final judgment. Ibid. 


. The clerk of the court is the proper custodian of its records; and full credence 


is to be given to his official act in certifying them. If there should be reason 
to suppose that mistakes or omissions have been made in completing any re- 
cord, it is within the power of the proper court to rectify them, and place the 
record in its proper condition. Bartlett & Waring v. Lang’s Administrators. 
161. 

Where an issue, on the plea of nul tiel record, is tried by a jury, instead of the 
court, without objection from the unsuccessful party, he cannot, on error, ob- 
ject tothe irregularity. Hughes v. Harris. 269. 


. When a plea is offered after the pleadings are made up, its acceptance or rejec- 


tion is a matter of discretion with the court, and will not be reviewed. Hill v. 
Bishop. 320. 

A coniinuance and its terms is also a matter of discretion, which will not be re- 
viewed. Ibid. 

Semble—That where a judgment recites, ‘the plaintiff came by his attorney, 
and the defendants say nothing in bar or preclusion of this suit,” &c., it will be 
presumed the pleas found in the record were waived. Dougherty v. Colquitt, 
use, &c. 337. 

Where an action is founded upon a bill of exchange, the bill and the protest 
are not necessary parts of the record, but can only become such by bill of ex- 
ceptions. Henderson v. Howard, Copeland & Co. 342. 

In an action against the drawer or an indorser of a bill of exchange, a final 
judgment may be rendered by default against the defendant. bid. 

If the plaintiff in ‘error fails to file a transcript at the term to which the writ is 
returnable, he may sue out a second writ of error any time before the affirm. 
ance of judgment on certificate, and a motion to affirm for a failure to prose- 
cute the first writ, will not be entertained after the case is brought up by the 
second. Roebuck v. Duprey. 352. 

An objection that a question is leading, must be made at the time it is proposed, 
and if net then made, will not be entertained ; and such is the law even where 
a deposition is objected to, for that cause. ‘Towns & O’Brien v. Alford & But- 
ler. 379. 

The correct practice under the statute, which authorizes writs issued upon a 
joint cause of action, to be executed in different counties, in which the parties 
against whom they issue, respectively reside, is, to make the writ sent to anoth- 
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er county for service, a counterpart of that which is to be executed in the 
county where it is returnable, indorsing thereon the identity of the cause of ac. 
tion. Mayo et als.v. Stoneum, Ex’r, &c. 390. 

. Ithas been often adjudged, that it is not permissible to go behind the declara. 
tion, and reverse a judgment for errors in the initiatory process. Ibid. 
Where the defendant pleads to the declaration, and the cause is submitted to 
the jury upon issues of fact, the court should not exclude evidence which tends 
to sustain the issues, on the part of the plaintiff, because the declaration does 
not disclose a good cause of action. Bartlett & Waring v. Lang’s Adm’rx, 
401. 

. After plea, pleaded in action of trespass to try title, no objection can be ta. 
ken to the declaration, either for form or substance, unless the insufficient 
description is carried into the verdict and judgment. Ware v. Bradford. 
676. 

When the bill in a Chancery cause is lost or abstracted from the files, another 
may be substituted, but if thisis not done, no decree can be rendered in favor 
of the complainant, but the suit must be dismissed. Glover v. Rainey. 727, 

See Pleading, 1, 2, 3. 

See Appeals and Certiorari, 2. 

See Garnishee, 2, 3, 4,5. 

See Witness, 3. 

See Court, Supreme, 2, 3. 

See Judgment and Decree, 4, 5. 

See Appeals and Certiorari, 4. 

See Garnishee, 10. 

See Court, Supreme, 4. 

See Witness, 8. 

See Appeals and Certiorari, 5, 6, 7. 

See Court, Supreme, 5. 

See Amendment, 2. 

See Partners and Partnerships, 15. 


PRINCIPAL AND AGENT. 


1. A bank may appoint an agent to transact any business which it may lawfully 
do ; and such appointment may be made by a mere corporate vote. Bates & 
Hines v. The Bank of the State of Alabama. 452. 

2. In order to make a written contract made by an agent, binding on the princi- 
pal per se, it should appear to have been made in the name of the latter; but 
the form of the signature isunimportant. Lazarus, use, &c.v.Shearer. 718. 





3. When it is doubtful from the face of a contract, whether it was intended to op- 
erate as the personal engagement of the party signing it, or to impose an obli- 
gation upon some third person as his principal, paro! evidence is admissible to 
show the true character of the transaction ; the more especially, if the right of a 
bona fide indorser without notice is not concerned. Jbid. 

4, An authority to the President of a corporation “‘ to make all contracts, and draw 
on the Treasurer for all disbursements (countersigned by the Secretary,) under 
the direction of the board,” does not authorize him to accept a bill without “the 
direction of the board.” Ibid. 
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5, Where the acts of one person as the agent of another, are ratified by the princi- 
pal as being done for him, it will be presumed that the agent acted under a le- 
gal authority. Ibid. 

. Although the principal becomes liable by the adoption of a contract made on 
his behalf, the agent is not discharged, unless he show, that the act was done 
in the exercise, and within the limits of the powers delegated, or, in other 
words, under a sufficient authority existing at the time the contract was made. 
Ibid. 

Where an agent makes a contract in writing, on which he is prima facie lia- 
ble, he may be sued thereon ; and it is not necessary to bring a special action 
on the case against him for having exceeded his authority. Jbid. 
PROCESS. 
See Practice, 18. 
QUO WARRANTO. 


1. The refusal of the Circuit Court to allow an individual to file an information, in 
the nature of a quo warranto, is a final judgment, which can be reviewed on 
a writ of error, whenever the object of the information is to ascertain the rela- 
tor’s rights to the usurped office or franchise. The State, at the relation of 
Hill, v. Burnett. 140. 

. In such a case it is immaterial whether the relator proceeds by a rule on the 
incumbent, to show cause, or whether he asks for leave to file the information. 
Ibid. 

. The cases in whieh the courts exercise a discretion in granting er refusing the 
leave, seem to be those in which the term of the disputed office will expire be- 
fore the information can be decided ; or when the relation is made by one not 
claiming the office. Ibid. 

. When the relation is made at the instance of one claiming the disputed office, 
and a prima facia case is mado by his affidavits, he is entitled to be placed in 
the proper condition to assert his rights in due course of law; and all disputed 
facts must be determined by ajury. Jbid, 

RECORD. 
See Judgment and Decree, 3. 
See Judgment and Decree, 7. 
RELEASE. 
See Notary Public, 1. 


RIGHT OF PROPERTY, TRIAL OF. 


1, If, on the trial of the right of property under the statute, the jury find a verdict 
for the plaintiff in execution, though the claimant become liable to satisfy the 
execution to the amount of the value of the property in controversy, yet the title 


to the same does not vest in him; consequently, it is not error for a judgment 
condemning the property, to direct that it be sold by the sheriff to satisfy the 
execution. Fryerv. Dennis. 144. 

2. When the claimant of property is unsuccessful upon the trial of the right, he 
becomes liable for the costs of the proceeding, and the property in dispute can- 
not be sold in order to relieve him from the charge. Ibid. 

3. The claimant of property levied on, cannot discharge his surety from the obli- 
gation incurred by their bond to the plaintiff in execution, (without the consent 
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RIGHT OF PROPERTY, TRIAL OF.—continvep. 


of the latter,) by substituting a bond with other surety ; although such second 
bond be offered for the purpose of restoring the competency of the surety in 
the first asa witness. Ibid. 

. The claimant of property levied on, cannot object to any irregularity in the 
judgment or execution. Ibid, 
Since the enactment of the act of 1828, Digest 169, 5 and 55, the bond which 
the claimant of property levied on by execution, is required to give, before a 
trial of the right of property is had, should be made payable to the plaintiff in 
execution. Bradford v. Dawson & Campbell. 203. 


The bond is intended as a security for the plaintiff in execution; and if a de. 
fective bond is executed, the claim ought not to be dismissed, if the claimant 
will execute a proper bond, under the direction of the court, when the excep. 
tionisallowed. Ibid. 
On the trial of the right of property under the statute, the plaintiff cannot be re. 
quired to produce the judgment on which his execution issued, nor can the 
claimant be allowed to show the same to be an insufficient warrant for an ex. 
ecution. Huffet al. v. Cox. 310. 

. A finding by a jury on a trial of right of property, in favor of the plaintiff in ex. 
ecution, is a condemnation of the property absolutely in discharge of the plain. 
tiff’s execution. Williams & Battle v. Jones, Guardian. 314, 


Where a bond is executed in pursuance of the act of 1828, * the better to pro. 
vide for the trial of the right of property, and for other purposes,” it operates 
**as arelease by the claimant of damages against the sheriff or other officer,” 
taking the property claimed in execution; and consequently, operates as a 
discharge of the sureties in a bond to indemnify the sheriff for all damages 
which may be recovered of him, in consequence of a levy of the process: and 
such sureties are competent witnesses for the plaintiff on the trial of the right of 
property. Towns & O’Brien vy. Alford & Butler. 378. 

10. Where property is levied on by execution claimed by a third person, and a 
bond given to try the right, the pendency of such a proceeding, will not pre- 
vent the owner of the property from maintaining an action at law to recover 
the same of the claimant. Odenv Stubblefield. 684. 


SALES OF CHATTELS. 

1. A contract, absolute in its inception, and consummated by delivery of the pro- 
perty, will not be converted into a conditional sale, by an ambiguous phrase 
afterwards indorsed on it, even if such would have been its effect if a part of 
the original contract. Caraway v. Wallace, etals. 542. 

2. C.sold to W. certain slaves on credit, and delivered them; and sometime af- 
terwards an agreement was entered into, and indorsed on the contract, by 
which it was stipulated that payment should be made within the next month, 
in the notes of other persons; at which time, a bill of sale of the slaves was to 
be executed by the vendor. Held—That this was not sufficient to show that 
the parties intended to rescind the former sale, and convert it into a condi. 
tional one. Ibid. 

3. Where a person purchases property with a knowledge of a defect in the title 
of a remote vendor, he may show in defence of his right, that his immediate 
vendor had no such notice. Myers v. Peek’s Administrator. 648. 
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SET-OFF. 

1. Unliquidated damages cannot be the subject of a set-off. McCord v. Williams 
& Love. 71. 

. A note payable in bank, assigned before it is due, is not subject to an off-set 
against the original payee, nor can proof be received that it was paid before 
due. O’Hara v. The Bank at Hawkinsville. 367. 

. The plaintiff cannot reduce the amount of a set-off by showing an error in the 
settlement, which led to the execution of the note sued on. Hudnall, use of 
Redus v. Scott. 569. 

. The plaintiff cannot make a set-off, to a set-off pleaded or given in evidence by 
the defendant. Jbid. 

. A permission to the defendant to use a bill of exchange as a set-off, and to be 
liable to the owner for the amount only in the event it can be made available as 
a set-off, is not such a property in the bill as to entitle the defendant to use it 
asa set-off. Adams & Taylor v. McGrew. 675. 

SHERIFF’S DEED. 

1. A sheriff’s deed cannot be collaterally impeached for any irregularity in his pro- 
ceedings, or in the process under which he sells. All that is essential in such a 
case is, a judgment, execution thereon, levy and the sheriff’s deed. Ware v. 
Bradford. 676. 

SHERIFF AND SURETIES. 

1, Upon a motion against a sheriff for the amount of a fieri facias, upon a sugges- 
tion that the money could have been made by due diligence, and default made, 
it is necessary to support a judgment against a sheriff, that it be found affirm. 
atively by the jury, that the money could have been made by due diligence. 
A finding by them that the sheriff is liable for the amount of the execution, 
and ten per cent. damages thereon, is not sufficient to authorize a judgment 
in a case of this summary character. Adams et als. v. White. 37. 

2. Ina summary proceeding against a sheriff, for a failure to return an execution, 
the notice should indicate whether the judgment sought to be recovered is 
such as is authorized by the act of 1807 or 1819. But where the notice states 
that the motion will be made “ for the amount of a writ of fieri facias,” &c. it 
sufficiently shows thatthe proceeding was instituted under the act of 1819. 
McRae et aly. Colclough. 74. 

. A judgment may be recovered against a sheriff and his securities for the failure 
to return an execution, upon three days notice of the motion being given, either 
to the sheriff or hissecurities. Ibid. 

- In proceeding against a sheriff and his securities, for the failure to return an 
execution, it is not necessary, where the nutice was directed to be executed on 
the sheriff alone, that it should set out the names of the securities ; it is sufficient 
that they are entered of record when the motion is submitted. 

. Itis not necessary that a notice to a sheriff, that a judgment will be moved for, 
&c. should be dated, especially when the coroner’s return shows when it was 
served. Ibid, 

- It is not necessary that a notice to a sheriff, that a judgment will be moved 
for, should designate the day of the term when the motion will be made. 
Ibid. 
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7. The notice toa sheriff, or his securities, that a judgment will be moved for, may 
be subscribed by the plaintiff’s attorney. Ibid. 





8. It is no excuse for a sheriff who has failed to return an execution, that the 


plaintiff did not pay, or secure, or offer to pay or secure, to him his legal fees, 
Ibid. 


. It is no answer for a sheriff who has failed to return an execution, to alledge 


that he had more official business than himself or his deputies could perform. 
Ibid. 

. The act of 1807, which limits the period within which fines and forfeitures may 
be recovered, does not, (at least since the statute of 1832, “to limit actions 
against securities of officers,) apply to a proceeding againsta sheriff and securi. 
ties for failing to return an execution. Ibid. 

. In a motion against a sheriff and his securities, though the suretyship of the lat. 
ter is not denied by a plea, yet the fact must be shown to the court. Ibid. 


. A sheriff charged with a failure to return an execution, cannot object, that 
the same was irregular; the more especially, if it appears upon its face to 
be regular, and the clerk issuing the paper recognizes it as his official act. 
Ibid. 

. Where a notice toa sheriff describes the execution as a writ of fieri facias, this 

is sufficient to indicate that itissued against the “ effects,” and not the “per. 
son.” Ibid. 
Where a notice is given to a sheriff, that a motion will be made for a judgment 
against him for the failure to return an execution, the motion must be made at 
the time appointed, or some other proceeding must be had to keep alive the 
notice ; otherwise it will be regarded as having spent its force. Armstrong vy. 
Robertson & Barnwell. 164, 


. Where a notice to a sheriff that a judgment will be moved for against him, is 
found in the transcript sent to the Supreme Court, if it has not been recognized 
by the judgment, or other entries of the inferior court, it will be treated asa nul. 
lity. Ibid. 

. Semble—although the record does not show that the defendant had notice that 
a judgment would be moved for against him, yet, if he appears, the irregularity 
will be waived. Ibid. 


A defendant in a judgment being summoned as a garnishee, by a creditor of 
the plaintiff, answered, that he was indebted to the plaintiff in the judgment, 
&c., at the date of garnishment, but, that since that day he has paid the amount 
thereof to the sheriff, upon an execution in his hands: thereupon the plaintiff 
in the judgment, who had given due notice, moved the court for judgment 
against the sheriff for the amount so collected: whereupon, after providing 
that the attorney who obtained the judgment, should be paid his fees, and the 
garnishee his expenses for an answer, the court directed that the balance, af- 
ter paying costs of the garnishment, should be paid over to the person at whose 
suit the same issued. Held, that the proceeding was erroneous, and that 
judgment should have been rendered against the sheriff on the motion. Zur- 
cher v. Magee, Sheriff, &c. 253. 

18. Semble—Where the right to receive money collected by a sheriff is contested, 
the court from which the execution issued, may, in some cases, decide the 
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question of right, as a guide and protection to the officer in the performance of 
his duties. Ibid. 

19. When a sheriff returns that an execution has been levied on certain slaves, but 
sold the same to satisfy an older execution in his hands at the same time, he is 
not liable to a motion for a false return, if the facts, as stated by him in his re. 
turn are true, although a sum of money may remain in his hands unappropri- 
ated, after satisfying the oldest execution. Tarleton & Bullard v. Gibson. 
638. 

20. Quere—Whether such a return will discharge the sheriff from liability, if pro- 
ceeded against for making no return; and also, whether it is not his duty, af- 
ter charging himself by a levy, to shew in his return every fact which is neces- 
sary to his complete discharge. Ibid. 

21. The penalty against a sheriff for failing to return a ca sa, is five per cent. per 
month on the amount of the judgment; the fine to be imposed by the court in 
the exercise of a sound discretion, taking into consideration all the circumstan- 
ces of the case. Rogers v. Waters and others. 644. 

22, The sureties of a sheriff are not liable for a malfeasance of the sheriff, unless 
the act complained of, includes an omission to perform some duty imposed by 
law. The Governor for use of Simmons v. Hancock & Harris. 728. 

See Garnishee, 6. 

SLAVES AND PERSONS OF COLOR. 

1, When a slave has been convicted of a capital offence, it is not a sufficient rea- 
son to arrest the judgment, that the jury have omitted to assess his value, and 
to ascertain what portion of it shall be paid by the State to his owner, in pur- 
suance of the provisions of the act of 1824. [Aikin’s Digest, 124, s. 60, 64.) 
The State v. John, aslave. 127. 

STATUTES. 

1. The third section of the act ‘* To suppress the evil practice of carrying weapons 
secretly,” which provides that the Secretary of State shall cause that act to be 
published for three months, &c., is merely directory, and the neglect of the 
Secretary to perform that duty, cannot defeat the legislative will. The State 
v.Click. 26. 

2. Where no time is fixed for the commencement of the operation of a statute, it 
takes effect from its passage, Ibid. 

3. The act of 3d of February, 1840, which makes it the duty of the judge of the 
Circuit Court, (in vacation, and without providing any mode for a trial by jury,) 
to hear and determine whether an election for sheriff has been legally or ille- 
gally conducted, and to certify the fact, when ascertained, to the Governor, in 
order that he may commission the proper person when the election is legal, or 
direct a new election when the first is declared void, cannot be construed as 
conferring judicial powers on the judges of the Circuit Court. Such a con- 
struction would bring the statute in direct opposition to the constitution, as 
it would, in that event, create a tribunal to determine between the conflict. 
ing claims ‘of individuals to the same office, without providing any mode by 
which the right could be determined by a trial by jury. Wammack v. Hol. 
loway. 31. 

4. The proper construction of the act of the 34 of February, 1840, is that the 
Judge of the Circuit Court acts in the character of a supervisor of the election, 

59 
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and ascertains the prima facie right of one of the claimants to the office, or 
rejects the claims of all, if the election is void, in order that the executive may 
issue the commission to him who appears to be entitled, it the election is legal, 
or that the executive may order a new eiection if the first was void, so that the 
office may not remain vacant during the progress of a judicial investigation, to 
the detriment of the public. Ibid. 


. Notwithstanding this act, any one who considers himself entitled to an office, 


by virtue of an election, can ascertain his rights by a quo warranto, Ibid. 


- It isa rule of construction, founded on the principles of general jurisprudence, 


that a statute is not to have a retrospective effect, beyond the time of its en. 
actment. Boyce v. Holmes. 54. 


. The act of 1836, “ for the relief of tenants in possession, against dormant ti- 


tles,” which secures to persons, under some circumstances, who are ejected 
by paramount title, the value of 1mprovements made upon the premises du- 
ring their possession, does not operate retrospectively, so as to entitle them to 
recover the value of improvements, made previous to the passage of the act. Ibid. 
The act of 1807, which limits the period within which fines and forfeitures may 
be recovered, does not, (at least since the statute of 1832, ‘to limit actions 
against securities of officers,) apply to a proceeding against a sheriff and securi- 
ties for failing to return an execution. McRae, et al. v. Colclough. 74. 


. The statute of 1826, which provides for the holding of a special term, ‘* devoted 


exclusively to the civil and chancery docket,” does not repeal the acts of 1807, 
and 1819, (as consolidated,) which authorizes a special session of a Circuit 
Court for the trial of a criminal cause. The State v. Hughes. 102. 


. The first section of the act of 1826, “to provide a speedy remedy against the 


obligors in injunction bonds,” applies only to bonds executed, in cases in which 
the judgment shall have been enjoined. Dunnand Wife, et al. vy. The Bank 
of Mobile, et al, 153. 


. Since the enactment of the act of 1828, Digest 169, 5 and 55, the bond which 


13. 


the claimant of property levied on by execution, is required to give, before a 
trial of the right of property is had, should be made payable to the plaintiff in 
execution. Bradford v. Dawson & Campbell. 203. 

When a deed of trust to secure certain creditors, is made by a debtor to trus- 
tees, and is executed by being signed and sealed as well by the trustees as by 
the debtor, the certificate by a justice of the peace, that the parties, naming the 
trustees and debtor, came before him, and severally acknowledged that they 
and each of them, signed, sealed and delivered the deed, for the purposes and 
consideration therein mentioned, is sufficient to admit the deed to record under 
the act of 1828, Digest 208, s.5,7. Ibid. 

When the certificate does not pursue the form required by statute, the deed 
may be looked into to support the defective certificate. bid. 


14. The act of 1838, Digest 208, s. 5, 7, is for the prevention of frauds, and directs 


that deeds of trust, which are not recorded within the time limited, shall be 
void, as to creditors and subsequent purchasers without notice. The registra- 
tion is permitted to have the effect of notice, but it does not make the deed ev- 
idence for any purpose whatever. Ibid. 


15. Betting on the result of an election, after the election has been consummated, 


is not within the statute of 1830. (Aikin’s Digest, 209, 8.49.) The State ¥: 
Mahan & Henry. 340. 
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16. When an offence is created by statute, in general, it is sufficient for the indict- 
ment to charge the offence in the terms used in the statute ; but if superflu- 
ous allegations are added, and these show a case not within the statute, the in- 
dictment is bad on demurrer. Ibid. 

. The act of February, 1839, which authorizes an action to be brought against 
the representatives of a deceased partner, upon an affidavit being made, that 
the survivor is insolvent, &c., as it merely gives a remedy at law, ina case in 
which the remedy was in equity, without any interference with the right, ope- 
rates retrospectively, so as to embrace liabilities incurred previous to its pas- 
sage. Bartlett & Waring v. Lang, Adm’rx. 401. 

. The 40th section of the act of incorporation of the State Bank, is directory 
merely ; and, therefore, if a bill is purchased or discounted by the bank, for a 
larger sum than five thousand dollars, the contract is not therefore void.— 
Bates & Hines v. the Bank of the State of Alabama. 452. 

. Alarge loan made to one individual, and separate bills of exchange, for five 
thousand dollars each, taken as security, is within the spirit, if not within the 
letter, of the prohibition of the 40th section ot the charter. Ibid. 

. The meaning of the prohibition contained in the 20th section of the charter is, 
that the bank shall not buy and sell goods, wares or merchandise, for the pur- 
pose of gain; or do the ordinary business of a merchant, or trader ; or engage 
in the business of a broker, or commission merchant. Jbid. 

. The act of 23d December, 1837, to limit the accommodations of the Presidents 
and Directors of the Bank of the State of Alabama and its several branches, is, 
in effect, an expression of opinion by the Legislature, that the proviso to the 
40th section of the charter of the State Bank, is directory merely. Ibid. 

. The second section of the act of December, 1837, to limit the accommodation 
of the Presidents and Directors of the Bank of the State of Alabama and its 
branches, impliedly recognizes the right of the bank to purchase from any one 
bills drawnon cotton. Jbid. 453. 

. The words, *‘ grant, bargain, sell,” do not, under the 20th section of the act of 
1803, “respecting conveyances,” import an absolute or general covenant of 
seisin, against incumbrancers, and for quiet enjoyment ; but amount to a cov- 
enant only against acts done or suffered by the grantor and his heirs. Roebuck 
v. Duprey. 535. 

. That section, in declaring the effect of the words, “ grant, bargain, sell,” when 
employed in a conveyance in fee simple “ to the grantor or his heirs,” is evi- 
dently misprinted—the term “ grantor,” must be construed to mean grantee. 
Ibid. 

. In the construction of statutes, they should be so interpreted, if practicable, that 
the intention of the Legislature may be carried into effect, and the spirit of the 
enactment preserved. Under the influence of this rule, the letter is frequently 
sacrificed to the general purposes and intention of the act. Kennedy’s Heirs 
and Executors v. Kennedy’s Heirs. 573. 

26. The statute which requires the sheriff to advertise lands thirty days before the 
sale, ia directory merely. Ware v. Bradford. 676. 





See Judgment and Decree, 2. 
See Amendment, 1. 
See Gift, a. 
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See Will and Probate of, 4, 5, 6, 8, 9, 10, 12, 13, 15, 17, 18. 
See Surety, 1, 2, 3, 4. 
See Chancery, 41. 
See Admiralty, Proceedings of, 1, 3. 
See Indorser and Indorsee, 5. 
See Surety, 7. 
See Bonds, Official, 1, 2, 3, 4, 5. 
SUMMARY PROCEEDINGS. 

1. Proceedings of a summary character must be sustained by the allegations and 
recitals in the record, and cannot be aided by intendment. Zurcher v. Ma- 
gee, Sheriff, &c. 253. 

2. Ina summary proceeding at the suit of a bank, the court will not, in order to 
reverse a judgment, look to the notice and certificate found in the transcript; 
but if they are recited in the judgment entry, or are brought to the view of the 
court by bill of exceptions, it will then be permissible to point out such defects 
as are shown by the judgment or bill. Lightfoot, et als. v. The Branch Bank 
at Decatur. 345. 

. In summary proceedings, authorizing judgment on motion, the record must 
show affirmatively that the court had jurisdiction ; nor is this dispensed with 
by the appearance of the party. Bates v. The Branch Bank at Mobile. 689. 
See Sheriff and Sureties, 1. 
See Sheriff and Sureties, 14, 15, 16. 
SURETY. 


1. When there are five sureties toa note, three only of whom are solvent, and the 


holder sues one who is solvent, jointly with one who is insolvent,the solvent 
surety, by the act of 1839, p. 73, can sustain a motion for judgment against 
his solvent co-sureties, and may recover against each of them one third of the 
sum for which judgment is rendered against him and his co-defendant. Young 
v. Clark. 264, 


. The act of 1839 applies as well to contracts then in existence as to those made 
in future ; but with respect to the former, no execution can be sued out until 
the surety who obtains the‘judgment against his co-securities, has paid the 
whole or a part of thesecured debt. Quere—Whether the same construction 
of the statute is not applicable to cases of future contracts. Ibid. 

. Under this act, the motion may be made either at the term when judgment 
is rendered in favor of the holder of the security, or at any subsequent term. 
Ibid, 

. When the holder of the security sues two sureties jointly, one of them may have 
the statutory motion against a surety notsued. Ibid. 

. An indorser is not a surety within the meaning of the act for the relief of secu- 
rities, Aik. Dig. 385, nor entitled to the benefit of the 6th section of that law; 
although such indorsement was made for the accommodation of the maker of 
the note. Bates v. The Branch Bank at Mobile. 689. 

. If one co-surety to a note gives notice to the plaintiff to proceed by law to col- 
lect the note, and he is discharged by the omission of the plaintiff to sue, ac- 
cording to the notice, the principal becoming insolvent, al] the other sureties 
are discharged by the same omission. Towns v. Riddle. 694. 

See Partner and Partnership, 12, 13. 
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TRUST AND TRUSTEE. 
1. Courts of equity administer remedies for rights in cases in which courts of law 
recognize no rights at all, or, if recognized, they are left to the conscience of 


the parties. ‘Trusts are without any cognizance at common Jaw; but they are 
cognizable in courts of equity, and a remedy is there given to the parties, ben- 
eficially interested, for all injuries arising, either from negligence, or positive 
misconduct. Kennedy’s Heirs and Executors v. Kennedy’s Heirs. 572. 

9, Parol evidence is admissible to show the fraudulent use of a deed; or that a 
party receiving an absolute deed, upon a promise that he would dispose of the 
property conveyed by it in a particular manner, refused to perform his promise. 
Ibid. 

3, Although courts of equity look wit jealousy and suspicion upon a purchase 
made by a trustee of his cestui que trust, or by an agent of his principal; yet 
such purchases are allowable, if the purchaser made a full and fair disclosure, 
and took no improper advantage. Ibid. 

See Chancery, 50. 
VENDOR AND VENDEE. 

1, Where one was induced to purchase land by the fraudulent representations of 
the vendor, in relation to the title, the falsehood of which the vendee had no 
means of ascertaining, by the exercise of ordinary diligence, he may have re- 
lief in Chancery before eviction, and without abandonment of possession. 
Younge v. Harris’ Administrator, et al. 108. 

2. Avendee of land cannot entitle himself to a rescission of the contract, by tender- 
ing the purchase money, and demanding title before the time stipulated by the 
contract for making the title. Clements v. Loggins. 514. 

3. Nor is it any objection that the title is not then in the vendor, if he can obtain 
the title. Ibid. 

4. Where C., about to sell a tract of land represented to the proposed purchaser, 
that an open unmarked line would run in such a direction as to include a field 
of forty acres of rich bottom land on an adjoining tract, when he had been 
previously informed by the owner of the land, that he had made an experi- 
mental survey, and found that the line would run so as not to include the field, 
as part of the land of C.; which, upon a survey, was found to be the fact,— 
Held, that this was such a fraudulent representation of a material fact, as 
would authorize a Court of Chancery to rescind the contract. Camp v. Camp. 
632. 

See Chancery, 12, 13, 14. 
VENUE. 

1. The question of change of venue, is one addressed to the sound discretion of 
the court to which the motion is made, and therefore cannot be reviewed in an 
appellate court. The State v. Brookshire. 303. 

VERDICT. 

1. It cannot be objected to a verdict that it is too broad, if every essential matter 
put in issue is concluded by it. McRae, et a!. v. Colclough. 74. 

2. The omission of the jury to take with them, from the bar, the defendant’s plea, 
is no objection to the verdict. Ibid. 

3. A court will so mould and construe a verdict, as to make it legal, if possible, 
and will never give to it the opposite construction, unless forced by the terms 
in which it is expressed. ‘Toulmin v. Lesesne & Edmondson. 359. 

4. A verdict is not vitiated because a jury find something superfluous. Ibid. 
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5. 


Though a verdict need not follow the language of the issue, yet it must be re. 
sponsive to it, and so expressed, as to shew that the jury decided the question 
submitted tothem. Ibid. 


. Where the defendant was charged in an action of trover, with the conversion 


of personal property, and the cause being submitted to the jury, on the plea of 
“ not guilty,” they return a verdict, ‘ that the defendant doth detain,” &c. the 
property mentioned in the declaration, and assessed its value. Held, that this 
verdict is insufficient, and that it is not conclusive of the pointin issue. Ibid. 


. Thejury may announce their verdict to the Court, ore tenus, or in writing; but 


however rendered, it may be varied by them before they are discharged from 
the consideratiun of the case, so as to make it speak their intention: anda 
change thus made need not be noted in writing. The State v. Underwood. 
744. 


. Where a written verdict is found in the papers, variant from that recited in the 


judgment, the prima facie intendment is, that the recital in the judgment 
is correct. Ibid. 


WARRANTY. 


2. 


To entitle the vendee to recover fora defect in the quality or soundness of the 
property sold, except under special circumstances, he must show either a war- 
ranty, or that the seller concealed, or fraudulently represented its qualities. 
Barnett v. Stanton & Pollard. 181. 

No form of words is necessary to constitute a warranty. A bare representa- 
tion or assertion, if so intended and understood by the parties, will amouat to 
a warranty ; but, though the representation of the seller be positive, it will be 
regarded as an expression of his belief or opinion, unless it was intended and 
received as a stipulation, that the quality of the property was such as it we 

represented. Ibid. 


- Quere—on the sale of an article of merchandise, will the law imply a warranty 


that it is merchantable, or fit for the purpose for which it was sold and pur- 
chased? Semble—that such a warranty has never been implied, where the ar- 
ticle was open to the inspection of the vendee before the purchase. Jbid. 182. 

A vendee who would rescind a contract for breach of warranty or fraud, must 
act with promptness, and take the legal steps for that purpose as soon as the 
breach or fraud is discovered. If the vendor reside at a distance from the 
vendee, an offer to return a chattel may be made through the medium of the 
post office. Ibid. 

Where goods are open to inspection, and are actually examined before the 
sale, there is no implied warranty of quality, though the manufacturer himse? 
may be the vendor. Barnett v. Stanton & Pollard. 195. 

Where an estate of freehold was granted by the words dedi et concessi, or ¢¢ 
only, according to the English common law, a warranty of title was impliew 
Quere—Does the word “ give,” employed in a deed of bargain and sale, im- 
port such a warranty in this State. Roebuck v. Duprey. 535. 

The words, “grant, bargain, sell,” do not, under the 20th section of the act of 
1803, “ respecting conveyances,” import an absolute or general covenant of 
seisin, against incumbrancers, and for quiet enjoyment; but amount toa cove- 
nant only, against acts done or suffered by the grantor and his heirs. bid. 
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WILL AND PROBATE OF. 
1. Ifan instrument be in the form of a deed of gift, and called such, still, if its 

purpose be testamentary, and it is only to be consummated by death, it will 
be admitted to probate as a will. Dunn and Wife, et al. v. the Bank of Mo- 
bile, et al. 152. 

. A gift by will to children born, and to be born after it takes effect, is good as 
an executory devise, as it respects the after born children. Jbid. 
A bequest toa married women and her children, born and thereafter to be born, 
makes them tenants in common—joint-tenancy and its consequences being 
abolished in this state. Ibid. 

. The statute of 1806, provides acommon mode by which wills, either of real or 
personal estate, may be established in the first instance before the county courts. 
Johnson and others, complainants, vy. Glasscock and wife, and others, defen- 


dants. 218. 

. The 55th section of the same statute also provides a new mode by which the heir 
at law, or nearest of kin to the testator, can contest the will, so that one suit 
will be conclusive and final; and for this purpose has invested the Court of 
Chancery with the jurisdiction, authorizing it to call in aid the assistance of a 
jury as in othercases. Ibid. 

. The same section also provides a period of limitation, much shorter than before 
was known, after which a will submitted to probate, ceases to be the subject 
of controversy, and becomes entirely conclusive on all partiesinterested. Ibid. 

. The probate obtained in the County Court, is not prima facie evidence of the 
validity of the will in the contestin Chancery. ‘The opportunity given to the 
heir at law, or nearest of kin, to contest the will in Chancery, is given in the 
place of the proof, in solemn form, of a will of personal property ; and of the 
action ofejectment, when the will is of realestate. Jbid. 

. The investigation in Chancery must be governed by the same rules and laws 
which prevailed in similar investigations in the ecclesiastical courts, when the 
will affects personal estate, and the courts of common law, when it passes the 
real estate, except so far as the statute provides a new rule. Ibid. 

. In either of these courts, the person claiming under the will is placed in the 
condition of an actor. Nothing more is necessary, in framing a bill to contest 
a will under the statute, than to alledge the title, by which the complainant has 
the right to investigate the probate, and a prayer for relief. Ifa discovery is 
wanted, or the circumstances of the case require an injunction, &c. the bill 
may be framed with a view to such circumstances. The answer should aver 
every fact and circumstance necessary to make a good will. Ibid. 

Quere— Whether any probate of a will under the statute, is necessary to enable 
a devisee to maintain or defend an ejectment for the lands devised. Ibid. 
The validity of a nuncupative will does not depend on the fact ofits being re- 
duced to writing, either before or after the death of the testator, unless the pro- 
bate is deferred for a longer period than six months after the words were spo. 
ken. ‘The proof, when the will is contested in Chancery, must be of the same 
quality and degree, (except so far as other evidence is authorized by the 55th 
section of the statute,) as was proper when the probate was had in the County 
Court. Ibid. 

Quere—Whether the rogotia testium, in any case, is necessary to be commit- 
ted to writing, as a part of a nuncupative will, as the statute of 1806 differs 
from the English statute of frauds in its terms. bid. 

. The words last sickness, in the statute, are not to be construed to mean in ex- 

tremis. If a person in last sickness—that sickness of which he subsequently 
dies—impressed with the probability of approaching death, deliberately makes 
his will, conforming to the statute, the will will not be invalid, because he had 
time and opportunity to reduce it to writing. bid. 
In such case, however, the evidence ought to be of such weight as to leave no 
doubt on the mind of the judge or jury, that the will offered for probate, was, 
in truth, the will of the deceased; and whenever a will is so made, the court 
must be more on its guard thanit would be in an ordinary case. /bid. 
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15. The sta:ute does not provide what number of witnesses shall be necessary to 
prove a will of personal estate ; therefore, the law in furce previous to the enact. 
ment of the statute must govern. The common law, properly so called, pro. 
vided no rules with relation to wills of personal property, but adopted the prac. 
tice prevailing in the ecclesiastical courts. This was governed by the civil and 
canon laws. ‘The same rules and practice must govern similar cases in this 
State. Ibid. 

By the civil and canon laws, two witnesses, in general, are necessary to estab. 
lish a will of personal estate ; and the same number is required in this State, 
whether their testimony is to be given before the Probate Court or the Court 
of Chancery. Ibid. 

Under the 55th section of the act of 1806, the certificate of the oath of the wit. 
nesses, at the time of the taking the probate, is made evidence to be admitted 
to the jury, to have such weight as they may think it deserves, on the trial of 
an issue in fact out of Chancery. The same evidence is admissible when the 
Chancellor decides on the proof without directing an issue. Ibid. 

This section of the statute was, doubtless, intended to protect persons claiming 
under a will, against the impossibility of establishing it, if the witnesses were 
tw die after the probate, but before the contest in Chancery; and from the dif. 
ficulty of so doing, when, after the probate, they could not be found. The in. 
tention of the statute will be best carried into effect, by considering the exami- 
nation of the witnesses, at the time of the probate, as an examination in chief, 
leaving it to those who subsequently contest the will, to cross examine the same 
witnesses, if they deem it important or necessary todo so. ibid. 

19. Nuncupative wills are not favorites with Courts of Probate. Much more is re. 
quisite to the proof of such a will, than ofa writtten one, in several particulars. 
In the first place, numerous restrictions are imposed on such wills by the sta- 
tute, the provisions of which must be strictly complied with. But, added to 
this, and independent of the statute, the factum of a nuncupative will, requires 
to be proved by evidence more strict and stringent than a written one, in every 
single particular ; and unless the court is morally certain, by pronouncing for 
the will propounded, of carrying into effect the deceased’s real testamentary 
intentions, and no other, it is obviously its duty not to give the will the san¢ 
tion of its probate. Ibid. 

Where the facts stated in the record of the probate, as having been prov 
when the will was admitted to probate, are inconsistent with the facts prov 
on hearing in chancery, a strong presumption of fraud arises, which can of 
be counteracted by showing that no such evidence was given at the proba 
and by accounting most clearly and satisfactorily for the, in that ev ‘ 
language of the record. Ibid. 

The rule is perfectly well established, that when a bill is impeachec ie 
ground of fraud, the parties who seek to establish it, must remove or exp ain 
and so neutralize the facts-out of which the suspicion arises. And this rele @ 
held to apply also to fraudulent acts in relation to the obtaining of the probate. 
Ibid. 

After a decree in Chancery, sustaining the probate of a nuncupative will, has 
been reversed by this court, and a decree rendered, setting aside the will as net 
satisfactorily established, the case will not be remanded, to let in further evi- 
dence to explain discrepancies in the evidence. Ibid. 249. 

It is the settled practice of equity, to direct an issue at law, where a question 
arises upon the validity of a will; and it seems, that it would be irregular 
render a decree against the heir, until the invalidity of the devise had |! 
found by ajury. According to the practice of the English Chancery, it is ussa! 
to direct an issue to try whether A. is heir, &c. or the existence of a modu: 
cimandi, or a real and immemorial composition for tithes. Kennedy’s Heirs 
and Executors v. Kennedy’s Heirs. 573. 

Land acquired after the execution of a will, does not pass by a general devise ; 
nor will a power contained in the will, to sell all the estate of the testator, au- 
thorize the executor to sell afier-acquired land. Meador & Meador v. Sorsby. 
712. 

Whether after-acquired land may not pass, by a will clearly indicating such an 
intention.—Quere. Ibid. 
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RULES ’ 


For the Regulation of the Practice in Chancery, adopted by 
the Judges of the Supreme Court, at the Term commencing 
in January, 1841. . 





1. Tue Register of each Court of Chancery, shall enter upon 
his appearance docket, every cauSe with the name of each 
complainant, and each defendant—and shall enter upon the 
same docket, the day on which it was filed—and the returns of 
the sheriff made upon the subpoenas. This docket shall be 


carefully preserved as a record of the Court. 

2. There shall be attached to each original bill a subpoena, 
upon which the Register shall enter copies of all the returns 
made by the Sheriff. 

3. When a bill shall charge that any defendant is a non-res- 
ident of this State, if the complainant, his solicitor, or any cre- 
dible person shall make affidavit in writing, before the Register 
or any Justice of the Peace, that such defendant is a non-resi- 
dent of the State, and that such person is of lawful age, and 
shall state the place of his or her residence, it shall be lawful 
for the Register to direct publication to be made, for such per- 
son to appear at the next term of the Court in which the bill 
shall be filed. Such order of publication shall be made as fol- 
lows: The order shall be published in some newspaper pub- 
lished in this State, to be selected by the Register, once a week 
for four weeks, and he shall, within fifteen days from the date 
of the order, cause the same to be posted on the Court-House 
door of the County in which the Court shall sit:—and if the 
residence of the defendant is known, the complainant, or his 


solicitor, shall, within the same time, send a copy to him, 
re) > 


~ 
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through the mail—but if the affidavit shall disclose lis re- 
sidence to be unknown to the complainant, or his solicitor, it 
shall not be necessary to-transmit such notice, but in such ca- 
ses the Register may prescribe a publication for a longer pe- 
riod. 

4. Subpenas issuing against infant defendants, may be 
served upon their parents or either of them, if in life, and 
in case of death, upon the general guardian of such 
infants ; and if there be none, then, if the infant is over four- 
teen years of age, upon the infant personally; and if under 
fourteen years, then upon such person as may have the mainte- 
nance and charge of such infant; and if any case, not provided 
for by this or some other rule, or by statute, shall occur, and 
proof be made before the Chancellor, he may direct the mode 
of service, or appointa guardian ad litem for such infants. 

5. Infants residing beyond the limits of this State, may be 
made parties, by publication according to Rule number three, 
provided, that the copy of the order of publication, instead of 
being sent to the infant, shall be sent to the persons mentioned 
in Rule number four, in the order mentioned therein. And if 
the residence of such parties be unknown, upon that fact be- 
ing made known at the next term of the Court, the Chancellor 
may direct the appointment of a guardian, who shall not be 
required to answer for thirty days after he shall accept the 
appointment; and no decree shall be rendered against such 
infant at the term at which such guardian shall be appointed. 

6. Femes covert may be made defendants by service of sub- 
pena upon their husbands, if residents, or, by order of publi- 
cation, if non-residents ; and the order of publication shall be 
transmitted to the husband in all cases, except where the sepa- 
rate estate of the wife shall be the object of the bill, in which 
case, the subpoena shall be served on her, and the order of 
publication transmitted to her. 

7. Domestic corporations shall be made defendants by a ser- 
vice of subpena on the principal officer of such corporation. 
Foreign corporations shall be made parties by order of publi- 
cation, a copy whereof shall be sent to the principal officer of 
the same—after the service of process in form aforesaid, it shall 
be lawful to enter a decree pro confesso, for the want of an- 
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swer, or an order for a distringas may be obtained to compel 
an answer against any domestic corporation. 

8. The defendant shall file his answer within thirty days af- 
ter the service of subpeena, or, in case of non-residence, within 
thirty days after the first day of the term to which the defen- 
dant is directed to appear in the said order. If the defendant 
shall fail to file such answer, but make default therein, the com- 
plainant may enter a decree pro confesso. 

9. The Register shall keep a book, in which shall be entered 
all rules and orders which shall be taken in vacation. The so- 
licitor of the party applying for any rule, or order, or decree, 
shall draw the same out with care, describing the cause, the 
date of the application, the notice which has been given to the 
adverse party, and if the decree, order, or rule shall be grant- 
ed, the Register shall cause the same to be transcribed on the 
said book—which book shall be one of the records of the court. 

10. Rules, orders, and decrees may be applied for every 
Monday, except in those cases in which a notice to the adverse 
party may be necessary—which shall only be applied for on 
the first Monday of every month, unless a special showing be 
made before the Register for such order, decree, or rule, at a 
previous date, provided, if the Register cannot get through his 
business on the days aforesaid, he may continue the applica- 
tions from day to day until finished. 

11. The Register shall have power to make orders allowing 
the amendment of bills, to allow complainants to file supple- 
mental bills, to revive suits by bills of revivor, to allow the ex- 
amination of witnesses de bene esse, to allow the examination 
of witnesses, and to make orders for the publication of testimo- 
ny. These orders shall only be made upon a notice to the ad- 
verse party, setting forth the nature of the order applied for, 
which shall be served upon him, or his solicitor, at least five 
days before the day at which the application shall be made, 
and a copy thereof shall be filed with the Register. 

12. All applications to the Register for orders or decrees, 
when a notice is required, shall be made in writing, setting 
forth the grounds on which the same is required; and all or- 
ders and decrees entered before him, shall be subject to objec- 
tion or correction at the next term of the Court before the 
Chancellor. 
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13. A decree pro confesso may be entered in vacation, for 
want of an answer, against a non-resident defendant, after the 
time for answering has expired, and after such decree the com- 
plainants may proceed to take testimony ex parte. 

14. In all cases a replication shall be considered as filed, un- 
less the record shall plainly disclose that the cause is set down 
for a hearing on bill and answer by consent. 

15. Amendments to bills and answers shall be made on a 
separate piece of paper, unless the amendment be of a brief or 
unimportant character, when it may be made by an interlinea- 
tion or erasure, with ink of a different color from the body of 
the bill or answer; and the amendment shall be made in such 
a manner, that it may be ascertained in what it consists. 

16. Amendments to bills shall be served upon the solicitor 
of the adverse party, within sixty days after the same shall be 
filed, or they shall be considered as waived ; and the same shall 
be accompanied with a notice that an additional answer is re- 
quired, if such is the fact, or, if no answer has been filed, or the 
defendant shall deem an additional answer necessary, he shall 
have thirty days from the service to file the same, and in case 
of a failure to file an answer in that time, the complainant may 
proceed as upon a default—and may cause a decree pro con- 
Jfesso, to be entered in the office of the Register. 

17. Bills, upon which injunctions shall be ordered, shall be 
filed, and the conditions imposed upon the complainant shall 
be complied with, within twenty days after the date of the fat, 
or the order shall be inoperative. 

18. When a suit survives, either in favor of any personal rep- 
resentative of a decedent, or against a personal representative 
from whom no answer is required, it shall not be necessary to 
file a bill of revivor ; but upon an application to the Register, 
the party may obtain a scire facias in favor of, er directed to 
such personal representative, which being served upon the ad- 
verse parties, it shall be lawful for the Register to enter an or- 
der of revival, unless cause be shown to the contrary by plea 
filed with the Register within thirty days after the service of 
such scire facias. 

19. No final decree shall be taken against non-resident de- 
fendants at the first term after the order of publication shall be 
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made, unless there shall have been an appearance by such de- 
fendant. 

20. No suit instituted by a feme sole, or in which she shall 
be a complainant, shall abate by intermarriage ; provided, that 
at or before the second term of the Court after such intermar- 
riage, the husband shall make himself a party—which may be 
done by a motion to the Court. 

21. All orders of publication shall succinctly state the facts 
and objects of the bill. And whenever an injunction shall be 
granted, which is to operate upon a non-resident who is a party 
to the suit, the order of publication shall contain a recital of the 
matter on which the injunction is to operate, which shall be 
published according to the rules herein prescribed, by which 
non-residents are made parties to suits, and the operation of the 
injunction shall relate to the date of the first publication. 

22. Whenever a party may desire to be present at the ex- 
amination of a witness called against him, he shall give notice 
to the adverse party by filing a notice with his cross interroga- 
tories, whereupon, it shall be the duty of-the Register to pre- 
scribe the notice which he shall receive of the time and place 
of the execution of the commission. 

23. It shall be lawful for a party, against whom a witness 
has been called, to re-examine the same witness, provided he 
has not filed cress interregatories—and the examination of 
such witness, if made under this rule and be so expressed, shall 
operate as a cross examination of the said witness—and both 
parties shall have the liberty of being present at such examina- 
tion; but it shall be the duty of the party wishing to examine 
such witness, to give notice at the time of filing his interroga- 
tories, that he is desirous of being present, and the Register 
shall furnish the notice, that shall be given to the adverse party, 
of the time, place and person, before whom the commission 
shall be executed. 

24. Where a party who has filed cross interrogatories, after- 
wards learns, that the witness has a knowledge of facts which 
he did not know at the time of filing his cross interrogatories, 
it shall be the duty of the Register, on affidavit made setting forth 
these facts, to order a re-examination as in the preceding rules. 

25. All examinations, except in the cases provided in the 
three rules last mentioned, shall be conducted privately, and 
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the commissioner shall not be at liberty to furnish a copy, or 
give any information as to the contents of the testimony taken 
before him, to either party ; and in addition to the oath that the 
witness shall make to testify truly, he shal! be required to make 
oath before some justice of the peace, that he will not commu- 
nicate the contents of his testimony, until after the publication 
of the same in Court, and the commissioner and his clerk, if he 
employs one, shall make a similar oath before entering upon 
the execution of their duties. 

26. Depositions shall be sealed up with the commission, by 
the commissioners, with the title of the cause endorsed on the 
envelope, and the package shall be directed to the Register at 
the proper place : publication of the testimony must be passed 
by the Court or before the Register, or it may be done by con- 
sent of parties in writing entered of record; after publication 
passed, no testimony shall be taken, except by consent or by 
special application to the Chancellor and allowance by him. 

27. The complainants to a bill of interpleader intending to 
take testimony, must give notice to the parties required to in- 
terplead, and if the defendants, or either of them desire to take 
testimony they must give notice to the complainants. __ 

28. Testimony de bene esse may be taken before answer filed, 
when the proof ofa material fact depends upon the testimony 
of a single witness—where the witness is over sixty years of 
age, or where the witness is so infirm that the party fears that 
injury will result from delay, owing to such infirmity, or where 
the witness is about to remove permanently from the State. 
The application for a commission shall be made to the Chan- 
cellor in Court, or Register, according to the manner heretofore 
provided. In other cases of emergency, which shall be exhibi- 
ted in the application, the Register may issue a commission for 
the examination of such witness at any time: and after an ex- 
amination of a witness de bene esse, the party calling him shall 
not be required to make a further examination, but may use 
the testimony so taken—the opposite party shall have the right 
to examine such witness. 

29. If an infant defendant reside out of the Chancery district, 
the Court of Chancery may issue a commission to cause a guar- 
dian to be assigned, and to have his answer taken; and in case 
no application is made to the Court for the appointment of a 
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guardian by the infant, parent, guardian, or person in whose 
control the infant is shown to be, at the first term after service, 
it shall be lawful for the Chancellor to cause some competent 
person to be appointed ; provided, that no decree shall be ren- 
dered at the term at which such appointment shall have been 
made, and that another guardian may be appointed at or be- 
fore the second term, upon application to the Chancellor, and 
ona proper showing. Where an infant defendant is a non- 
resident, the Court shall have power to appoint a suitable per- 
son, residing in this State, guardian ad litem, after proof of the 
infancy of the defendant, his or her non-residence, and that 
publication has been duly made. 

30. Where an infant defendant is over fourteen years of age, 
if resident near the place where the Court is held, his or her pre- 
sence in Court shall be required, if practicable, and consulted 
as to the person he or she desires to be appointed guardian 
ad litem, which choice shall be ratified by the Court, unless 
obviously improper. But such choice may be made by the 
infant and his guardian, parent, or person under whose control 
he or she may be, in writing, before any justice of the peace, and 
such nomination duly certified, shall have the same effect as if 
the infant appeared in Court, if resident in any part of the State. 

31. In mortgage suits, it shall be sufficient to bring in subse- 
quent incumbrances to state that they claim some interest in 
the subject of the bill, and to pray for a subpena to them: 
and the Court shall have power to decree a sale and direct the 
proceeds to be brought into Court without adjusting the pri- 
orities between such parties; unless there be some equity 
shown which makes it necessary—and any person whether a 
party to the suit or otherwise, shall have the liberty to present 
his claim by petition to the Court for the proceeds of the sale 
before distribution. 

32. If it shall be discovered that there are subsequent in- 
cumbrancers, or parties in interest, not made parties to the 
cause, at any time before confirmation of the sale, in any mort- 
gage suit, the complainant, or purchaser, shall have liberty to 
bring them before the Court at that stage of the proceedings, 
and if they make no opposition by answer, their interest may 
be fore-closed, without a re-sale of the property. 
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33. An injunction to stay proceedings at law, either before 
or after judgment, shall in no case issue, until bond and securi- 
ty have been given in such sum, and with such condition as 
the Chancellor or Judge may direct ; on awarding an injunction 
for any other purpose, it shall be in the discretion of the Chan- 
cellor or Judge to require security. 

34. If the complainant shall not, before the second term after 
filing his bill, have taken measures to bring in the defendant, 
his bill shall be dismissed. 

35. Where a defendant resides out of the State, on the ap- 
plication of his solicitor, the Register shall issue a commission 
directed to one or more persons, to take and certify his answer 
—the affidavit to the answer shall be attached thereto, sworn 
to and subscribed by the defendant, before such commissioners, 
or one of them, and so certified by him or them. Where an 
affidavit to the bill or petition of a party residing out of the 
State is necessary, it may be taken and certified in like man- 
ner. The answer of a foreign corporation taken according to 
law, may be certified by commissioners appointed in like man- 
ner. 

36. All demurrers shall state the matters of objection to the 
bill. If a demurrer be overruled, the defendant shall forth 
with put ina full and sufficient answer. 

37. A defendant may at any time move to dismiss a bill, or 
dissolve an injunction, for want of equity. When exceptions, 
to an answer, for insufficiency, have been filed and disallowed, 
the injunction shall thereby be dissolved without motion or fur- 
ther argument. 

38. The unsuccessful party in a demurrer to a bill, excep- 
tions to an answer, motion to dismiss a bill, or to dissolve an 
injunction, shall pay the costs thereof, unless the Court shall 
otherwise order. 

39. When a cause is called for hearing, if the complainant 
does not appear; it shall be dismissed, if he appear, and the 
defendant does not, it shall be heard, and a decree rendered 
according to the claim and proof. Either party, on timely ap- 
plication, may set aside his default, on such terms as the Court 
shall impose. 

40. At the hearing of every cause, the complainant’s counsel 
shall furnish to the Court, a brief, containing a succinct state- 
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ment of the material facts stated in the bill, answer, exhibits, 
and testifhony, the points raised, and the authorities on which 
he intends to rely ; if he fail to furnish such brief, he shall not 
be heard in argument. 

41. A final decree shall be called in question, before the 
Court rendering it, by bill of review; and shall never be im- 
peached by original bill, unless on the ground of fraud. 

42, Where a suit at law, and a bill in Chancery are institu- 
ted for the same claim or demand, the defendant, on sugges- 
tion, supported by affidavit, may move the Court to inspect the 
records, and if it appear that the two suits are for one and 
the same cause of action, it shall be ordered that the plaintiff 
elect in which he will proceed, and that he dismiss the other. 

43. The sessions of the Register as master in Chancery, 
shall be held at his office, unless by consent of parties, he ap- 
point a different place. 

44. Exceptions to testimony admitted by the Register, must 
be taken before him, and certified in his report ; if not so taken 
the exception is waived. 

45. The Register shall conduct all sales, made under decree 
of the Court, unless the decree otherwise direct, and the Court 


shall fix his compensation therefor. 

46. The rules for the regulation of practice in the Courts of 
Chancery, heretofore adopted, and not embraced in the above 
are rescinded from and after the first day of May next, when 
the foregoing rules shall take effect. 


3 
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A RULE OF PRACTICE 
In the Supreme Court, adopted at the January Term, 1841. 


WueEnever a plaintiff or defendant in a cause in Chancery 
is dissatisfied with the’ decree therein rendered, such person 
may sue out a writ of error in the name of himself and his co- 
plaintiff, returnable to the Supreme Court; and the plaintiff in 
error may sever in the assignment of errors, or any one or 
more of them may assign errors, and the cause proceed to 
judgment without the necessity of a summons and severance 
as to the plaintiffs who do not join in the assignment; and the 
plaintiffs who have not caused the writ of error to be sued out, 
or in any manner aided in the prosecution of the cause in 
the Supreme Court, shall not be taxed with the costs here 
accruing. 


A RULE OF PRACTICE 
Adopted by the Supreme Court, at the January Term, 1841. 


Where a judgment is reversed, either by the Circuit or Su- 
preme Court, and the cause remanded, the case shall not be 
continued as a matter of course, at the next succeeding term 
of the Court to which it is sent back, but the party desiring a 
continuance shall show cause therefor, as in other cases. 
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RULE OF PRACTICE 


For the Circuit Court of Mobile County, adopted June 
Term, 1840. 


Bensamin F. Porter, Judge of the Tenth Judicial Circuit 
of the State of Alabama, presented to this Court the following 
rule : 

“In all suits to be commenced in the Circuit Court of Mobile 
County, instead of a capias ad respondendum, it shall be law- 
ful for the plaintiff to serve the several defendants with a copy 
of the declaration, and a notice to appear at a regular term 
of the said Court to answer the same, which shall be served 
by the sheriff; and it shall not be necessary to file a new de- 
claration, but the pleading shall be made to the declaration 
thus filed; and the clerk of the court, or plaintiff’s attorney 
may sign and issue the same: Provided, this rule shall not 
extend to any bail or attachment process: nd provided fur- 
ther, that the form of proceeding now in use may be employ- 
ed by the plaintiff if he shall think proper to do so ;??— 

Which rule is approved by this Court for the regulation of 
process and pleading in the Circuit Court of Mobile County. 
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purpose, and who purchased the bill in question at Montgom- 
ery, in this State. The bill was transmitted to the Bank, in 
Georgia, who, on its maturity, brought suit thereon against the 
complainants, in the name of Beverly Chew, for the use of 
Thomas Hoxie, a citizen of Georgia, and recovered judgment 
thereon. The bill further charges, that neither Chew nor 
Hoxie have any interest in the bill, but that the same is the 
property of the Insurance Bank of Columbus. The bill fur- 
ther charges, that the complainants were ignorant of the facts 
above set forth, until since the rendition of judgment. 

The Insurance Bank answers and admits the material facts 
charged in the bill, except the ignorance of the respondents 
that Hutchinson was the agent of the Bank ; as to which, it in- 
sists that by ordinary diligence it could have been discovered. 

Chew and Hoxie also answered—but their answers are not 
material to the decision of the cause. 

The Chancellor dismissed the bill for want of equity, from 
which the complainants prosecute this writ of error. 


Mr. DareGan, for plaintiff in error, insisted that a corpora- 
tion of another State could not transmit its funds to this State, 
and, through the medium of an agent, carry on the business of 
banking within our limits; which he maintained was the cha- 
racter of this transaction. That it would be allowing to the 
citizens of other States, what was denied to our own. That, 
by the Constitution of Alabama, no bank could be chartered 
unless two-fifths of the capital belonged to the State. This, 
he insisted, was at least equal to a prohibition by the Legisla- 
ture; and the comity of nations has never been extended so far 
as to permit foreigners to do that which was forbidden to the 
citizen, or which was against the policy of the country. He 
cited Earle v. The Bank of Augusta, 13 Peter’s Rep. 519 ; and 
insisted that this case was distinguishable from that. 


ORMOND, J.—The first question to be considered is, whe- 


ther the Court has jurisdiction. The established doctrine of 
this Court is, that equity will not interfere after a judgment at 
law, unless the party can impeach the justice of the judgmen 
by facts, or on grounds of which he could not have availed 
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himself, or was prevented from doing so by fraud or ennilens, 
or the act of the opposite party, unmixed with negligence or 
fault on his part. French v. Garner, ef al. 7th Porter, 549. 

The ground alledged in the bill for not defending the suit at 
law is, that the plaintiffs in error were ignorant that the bill of 
exchange was the property of the Insurance Bank of Colum- 
bus, and had been purchased within the limits of this State by 
an agent of the Bank, and with its own notes placed here for 
that purpose. This ignorance of the facts is accounted for in 
the bill, by the statement that the plaintiffs in error were ac- 
commodation indorsers merely, and indorsed the bill to enable 
Hooker, the drawer, to raise money upon it. It cannot be pre- 
sumed, in the absence of proof to the contrary, that he was 
not acquainted with the facts of the case; and we must sup- 
pose that an inquiry of him would have resulted in giving 
them the necessary information. This was not only a want of 
that diligence which the law exacts, but must be considered as 
culpable negligence. 

Nor was this ignorance of the facts of the case attributable 
to the Bank; indeed it is not so charged in the bill. It is true, 
it is stated, that the suit was brought in the name of one Bev- 
erly Chew for the use of one Hoxie, who, it is charged, had no 
interest in the bill; but if the suit had been brought by the 
Bank, it would have given them no information of the defence 
now relied on. The gravamen of the bill is not that the bill 
of exchange was the property of the Bank, but that the bill 
was purchased within this State by the Bank with its own 
funds placed there for that purpose. ‘These facts the plaintiffs 
in error might have known previous to the judgment at law, 
or at least they do not show that they made any effort to as- 
certain from their principal or from any other source, whether 
there existed any defence to the bill which they had indorsed. 
The result is, in the language of this Court, in the case of Cul- 
lum v. Casey & Co., 1 Alabama Reports, 357, (new series,)— 
the plaintiffs must abide the consequence of a rule, which, al- 
though it may operate hardly in particular cases, the best in- 
terests of society requires should be inflexibly adhered to. 

This view of the case dispenses with the necessity of exam- 
imine the important and delicate question presented by the 








